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NET NEUTRALITY: IS ANTITRUST LAW MORE 
EFFECTIVE THAN REGULATION IN 
PROTECTING CONSUMERS AND INNOVATION? 


FRIDAY, JUNE 20, 2014 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 9:03 a.m., in room 
2141, Rayburn Office Building, the Honorable Spencer Bachus, 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Bachus, Goodlatte, Farenthold, Issa, 
Marino, Collins, Smith, Johnson, Conyers, DelBene, Jeffries, and 
Cicilline. 

Staff Present: (Majority) Anthony Grossi, Counsel; Ashley Lewis, 
Clerk; Christine Bealer, Law Clerk; (Minority) Slade Bond, Coun- 
sel; James Park, Counsel; and Rosalind Jackson, Professional Staff 
Member. 

Mr. Bachus. The Subcommittee on Regulatory Reform, Commer- 
cial and Antitrust Law hearing will come to order. 

Without objection, the Chair is authorized to declare a recess at 
any time. 

At this time, we will have our opening statements. 

Would the Chairman of the full Committee like to go first? 

Mr. Goodlatte. If you like, Mr. Chairman, I would be happy to. 

Mr. Chairman, thank you for holding this hearing. 

Regulation and antitrust law have long had an uneasy relation- 
ship. Antitrust law serves to protect a competitive process by pros- 
ecuting anticompetitive conduct if and when it occurs. Regulation 
typically dilutes or casts aside reliance on antitrust enforcement 
and attempts to constrain or direct market forces by imposing new 
rules of conduct. 

These approaches generally are at odds with each other and a 
natural tension has arisen between the two. 

There are few more important issues that will impact the future 
of the Internet than the question of whether to apply antitrust law 
or regulation to protect the Internet from anticompetitive and dis- 
criminatory conduct. 

I want to thank Chairman Bachus for holding today’s hearing on 
this critical question. 


( 1 ) 
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Proponents of imposing additional regulation on the Internet 
marketplace argue that it is needed to encourage competition and 
promote innovation. I am deeply skeptical of these claims. 

In my experience, regulation generally stifles rather than facili- 
tates competition and innovation. In fact, it is my belief that the 
Internet has flourished precisely because it is a deregulated mar- 
ket. 

That is not to say that we should stand by and allow companies 
to engage in discriminatory or anticompetitive activities. 

I believe that vigorous application of the antitrust laws can pre- 
vent dominant Internet service providers from discriminating 
against competitors’ content or engaging in anticompetitive pricing 
practices. 

Furthermore, antitrust laws can be applied uniformly to all mar- 
ket participants, not just to Internet service providers, to ensure 
that improper behavior is prevented and prosecuted. 

In 2007, the Department of Justice expressed its preference for 
antitrust enforcement over regulation when it warned that, “The 
FCC should be highly skeptical of calls to substitute special eco- 
nomic regulation of the Internet for free and open competition en- 
forced by the antitrust laws.” 

DOJ further stated that regulation “could in fact prevent, rather 
than promote, optimal investment and innovation in the Internet, 
with significant negative effects for the economy and consumers.” 

I understand that the nature of the Internet and the speed at 
which the market evolves could present challenges to enforcing the 
existing antitrust laws in the Internet context. We may need to 
consider amending the current antitrust laws to ensure that they 
can be applied promptly and effectively to protect the competitive 
nature of the Internet marketplace. 

The Judiciary Committee has long played a role in ensuring that 
antitrust laws are properly equipped and can be applied effectively 
in the telecommunications industry. This Committee will continue 
to play a key role advocating for strong antitrust enforcement and, 
certainly, will examine these issues closely to the extent tele- 
communications laws are rewritten over the coming years. 

I look forward to hearing from today’s witnesses on this impor- 
tant debate, and I yield back the balance of my time. 

Mr. Bachus. I thank the Chairman of the full Committee, Mr. 
Goodlatte. 

Now I recognize the Ranking Member, Mr. Hank Johnson of 
Georgia, for his opening statement 

Mr. Johnson. Thank you, Mr. Chairman. 

The modern Internet is a powerful engine for social enrichment 
and, I would argue, for basic freedom in America and perhaps in 
other locations throughout the world, where the culture has at- 
tained this degree of intellect and innovation. 

Whether it is educational opportunities like the Khan Academy 
channel on YouTube, Starbucks’ recent announcement to offer its 
employees a free college education online through Arizona State 
University, or online hackathons that equip young minorities with 
tools to thrive in the innovation economy, consumers everywhere 
benefit from content services that educate, enrich, and connect us 
together. 
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It is no mystery why the United Nations lists Internet penetra- 
tion as a key metric in reducing poverty. We all succeed when more 
members of society have access to such important tools online for 
productivity, education, and, indeed, personal well-being. 

That is why today’s hearing is such an important opportunity to 
discuss the best path forward to advance an open Internet. I 
strongly and unequivocally believe in an open Internet. 

Openness goes beyond economic concerns like growth and com- 
petition. Openness embraces our very core value as Americans, 
equality of opportunity. If our ideas are good enough, they should 
have a chance. 

Openness also separates us from closed, autocratic societies that 
limit the educational and social opportunities of their people. 

Look no further than the Great Firewall of China, which has es- 
tablished barriers to free expression, education, and cultural en- 
richment, and stunted the opportunity and growth of China’s peo- 
ple. 

Undoubtedly, antitrust agencies have certain advantages — like a 
prosecutorial mindset and a removal from political influence — that 
make them attractive as regulatory watchdogs. 

But as Tim Wu will testify later in today’s hearing, the current 
framework for antitrust law is designed for every kind of business 
in the world, but is a poor fit for noneconomic values like openness, 
freedom of expression, and, indeed, equality and freedom. 

It is also abundantly clear that the remarkable success stories of 
the first large Internet startups — Google, Amazon, and Yahoo — 
were not written in a regulatory vacuum. Rather, these companies 
all benefited from a regulatory ecosystem that encouraged the 
widespread deployment and adoption of broadband Internet. 

As an expert agency with 80 years of expertise over tele- 
communication services and, more recently, information services 
like the Internet, the Federal Communications Commission has 
been at the forefront of crafting regulations that not only encourage 
growth and competition, but also advance noneconomic values like 
equality of opportunity and fairness. 

Indeed, as the D.C. Circuit recognized earlier this year in Verizon 
V. FCC, regulations that ensure Internet openness have fostered a 
“virtuous circle” of both social and economic fruit. Although the 
court ultimately vacated the open Internet order in Verizon, the 
D.C. Circuit strongly upheld the commission’s basis for promul- 
gating net neutrality rules under Section 706 of the Telecommuni- 
cations Act of 1996, precisely because Congress mandated the com- 
mission to encourage broadband deployment to advance this vir- 
tuous cycle of social and economic growth. 

There is little doubt in my mind that the D.C. Circuit blueprint 
in Verizon aptly demonstrates the commission’s authority to pro- 
mulgate rules to protect the open Internet through its Section 706 
mandate. 

But the commission shouldn’t have to rely on this authority alone 
to uphold a common goal that countless Americans share. There is 
wide bipartisan agreement that updating the Telecommunications 
Act of 1996 is long overdue. 
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Yes, we all enjoyed the thrill of logging on to AOL or other Inter- 
net service providers over our dial-up modems in the 1990’s, hut 
the Internet has changed since then. So should our laws. 

In closing, I thank the Chair for holding today’s hearing. As the 
sole Committee with jurisdiction over antitrust law, I look forward 
to working together with my Republican colleagues to ensure that 
the next great communications act upholds the common principles 
of competition and opportunity and equality and freedom, these 
being things that we all share. 

I look forward to today’s testimony, and I yield back. 

Mr. Bachus. I thank the gentleman from Georgia. 

I want to welcome you to the hearing today. The hearing today 
is entitled “Net Neutrality: Is Antitrust Law More Effective than 
Regulation in Protecting Consumers and Innovation?” 

So we are not dealing with the whole subject of net neutrality 
or some time maybe more descriptive “network neutrality.” A lot of 
people don’t know what the “net” is, but I think it refers to the net- 
work. 

Let me say from the onset that our focus of the hearing is not 
on any specific agency proposals or any regulatory proposals, al- 
though they will undoubtedly be referred to during the hearing. 

Rather, the interest of the Judiciary Committee is whether the 
application of antitrust laws would be a more effective approach to 
protecting consumers and promoting innovation in this arena than 
the long, frequently contentious, and sometimes arbitrary. Federal 
regulatory process. 

It is becoming increasingly hard to recall when the Internet was 
not an integral part of our lives. It spurred new technologies, cre- 
ated jobs, established dynamic marketplace for goods and ideas. It 
is a wonderful educational tool. 

Fast-spreading technologies have always attracted significant in- 
terest because of public policy issues they raise. As a railroad attor- 
ney, I have studied the history of the railroads, and that was al- 
ways a struggle between development of rails and regulation. 

And many of you who know that industry, overregulation almost 
killed the industry before the Staggers Act. It revived itself only be- 
cause of the scaling down of regulation. But even today, there are 
tremendous issues in that industry, as well as this industry, public 
interest, public safety, et cetera. 

And these issues with the network deal with issues including ac- 
cess, competitive balance, and the tension between the private in- 
terest and public interest, between regulation and innovation. So it 
is always a balancing act. 

On May 15, the Federal Communications Commission proposed 
a rule, marking its third attempt to address the issue of net neu- 
trality. Its two previous attempts were struck down by the courts. 

As regulatory proceedings continue to stretch on, a question I 
have is whether there may be a more efficient and more effective 
way to safeguard against potential discriminatory behavior than 
Federal rulemaking. That is where antitrust law comes in. 

Antitrust law has a number of benefits to consider. Antitrust law 
and the standards applied by the courts have developed, evolved, 
and been refined over decades. This stands in contrast to newly 
proposed regulations that include untested definitions and ap- 
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proaches, which would be interpreted and enforced by a constantly 
rotating commission. And the courts, on many occasions, would be 
dealing with cases of first impression, as opposed to established 
case law. 

Antitrust law uniformly applies to all participants in the Internet 
marketplace. Recent FCC regulations, by comparison, would only 
apply to a smaller group of Internet service providers. Antitrust 
law prosecutes conduct once it occurs, and determines on a case- 
by-case basis whether a violation has occurred. Regulation is a one- 
size-fits-all approach, and imposes a burden on all regulated par- 
ties, regardless of whether the parties actually engaged in im- 
proper conduct. These regulations could also stifle legitimate and 
necessary innovation before it happens. 

And then you have the different approaches that different coun- 
tries take, although the network or the Internet is a worldwide sys- 
tem. 

Antitrust law violations may be brought by both private actors 
and enforcement agencies equipped with lawyers, economists, tech- 
nicians who have decades of experience policing anticompetitive 
conduct. Regulatory violations typically may be pursued only by a 
select group of defined parties and the regulatory agency. 

Notably, the FCC only has one single administrative law judge, 
and that is something that I was even not aware of before this 
hearing. 

These are only some of the factors that should be considered 
when determining whether an antitrust or regulatory approach 
should be taken to protect Internet users from anticompetitive con- 
duct. 

Today’s witnesses are very distinguished and have perspectives 
from each of the relevant agencies, the FCC, the Federal Trade 
Commission, and the Department of Justice. 

And I noticed Commissioner Wright is here, so we actually have 
one of our sitting commissioners. We are glad you are joining. 

I look forward to hearing their testimony on the benefits and lim- 
itations of using antitrust law to protect consumers and innovation. 

At this time, I recognize the gentleman from Michigan, Mr. Con- 
yers, the Ranking Member of the full Committee, former Chair- 
man, for his opening statement. 

Mr. Conyers. Thank you so much. Chairman Spencer Bachus, 
for holding what I consider an important hearing on net neutrality 
and the role of antitrust in ensuring a free and open Internet. This 
should be a very interesting hearing, to say the least. 

This Committee has a central role in studying the issue of net 
neutrality, and more generally, competition on the Internet, and I 
appreciate the Chairman’s decision to assert our jurisdiction. 

Turning to the specific question of whether antitrust is more ef- 
fective than regulation in addressing net neutrality, we should 
keep in mind that we need a regulatory solution to address poten- 
tial threats to net neutrality, and must allow the Federal Commu- 
nications Commission to do its job. 

Congress created the FCC to develop expertise so that it could 
properly regulate the complex telecommunications industry. Any 
FCC rules to address net neutrality would have the benefit of ad- 
dressing some potential threats to net neutrality before they fully 
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materialize. And it could do so in a manner that would be more 
comprehensive than the piecemeal approach of antitrust enforce- 
ment. 

Additionally, having a set of best practices enshrined in rules 
would provide certainty for the industry. The FCC’s efforts, there- 
fore, must be given the opportunity to develop. 

And in developing its rules to ensure a free and open Internet, 
the FCC should incorporate the following principles. 

Broadband network providers should be prohibited from failing 
to provide access to its broadband network for any provider of con- 
tent applications or services on reasonable and nondiscriminatory 
terms. 

Broadband network providers should be prohibited from blocking, 
impairing, or discriminating against or otherwise interfering with 
the ability of anyone to use a broadband service to use or access 
lawful content applications or services on the Internet. 

And there should be strong transparency requirements regarding 
clear disclosure to users of information concerning any terms, con- 
ditions, or limitations on the broadband network service. 

The FCC began its latest rulemaking process only a month ago, 
and so we must give time to allow this process to proceed. 

To the extent that we do look to antitrust law as a way of ensur- 
ing net neutrality enforcement of existing antitrust law, it would 
be insufficient. Under current antitrust law, there is relatively lit- 
tle that antitrust enforcers can do outside the merger review con- 
text to address the conduct of a regulated industry like broadband 
Internet service with respect to enforcing net neutrality principles. 

Through a series of decisions, the Supreme Court has limited the 
potential to successfully pursue claims under the Sherman Anti- 
trust Act arising in the net neutrality context. Moreover, exclusive 
reliance on antitrust enforcement, while having the benefit of a 
more nuanced and fact-specific approach to the problem, would also 
be a cumbersome, more limited, more resource-intensive, and after- 
the-fact way to develop a regulatory regime for net neutrality. 

Another potential approach would be for the Federal Trade Com- 
mission to use its authority under Section 5 of the Federal Trade 
Commission Act to stop unfair methods of competition. 

While I hold an expansive view of Section 5, to the extent that 
this approach goes beyond the scope of the Sherman Act or other 
antitrust laws, it would be very controversial, as some of my 
friends on the other side of the aisle would be the first to note. 
Moreover, antitrust law is not sufficiently broad in scope, as it does 
not address the noneconomic goals of net neutrality, including the 
protection of free speech and political debate. 

Our former Chairman of Judiciary, James Sensenbrenner, and 
Zoe Lofgren and I introduced bipartisan legislation in 2006 to 
strengthen antitrust law to address net neutrality in part because 
the FCC was doing too little at that time, in my view. 

And I certainly am open to suggestions on how antitrust law can 
be better tailored to address net neutrality concerns. But if we go 
down that path, current law must be modified to codify net neu- 
trality principles. 
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So whether one supports a more antitrust approach or a more 
regulatory approach, inaction by Congress and regulators is not an 
option, as potential threats to net neutrality remain present. 

And in my opening statements in 2008 and 2011 on this very 
same issue, I noted that in many parts of our country, consumers 
have the choice of only one or two broadband Internet service pro- 
viders that effectively function as monopolies or duopolies. I noted 
then that the market power that these broadband providers enjoy 
could lead to deferential treatment of content carried by the pro- 
vider, depending on how much a customer pays or the financial in- 
centives for discriminating for or against given content. 

The concerns I noted may have only grown since then, particu- 
larly in light of increasing consolidation in the telecommunications 
industry that may result in even less choice, less innovation, higher 
costs, and more power in the hands of fewer broadband providers. 

And having given you that impartial view of my position on this 
matter, I yield back the balance of my time and thank the Chair- 
man of the Subcommittee. 

Mr. Farenthold [presiding]. Thank you very much. 

And I have taken the Chair for Mr. Bachus, who was called away 
for votes in another Committee that he serves on. 

Without objection, other Members’ opening statements will be 
made part of the record. 

We really have a great panel today, and I would like to begin by 
introducing our witnesses. 

Commissioner Josh Wright is a sitting Commissioner at the Fed- 
eral Trade Commission. He was sworn in January 1, 2013, to a 
term that expires in September 2019. Prior to joining the commis- 
sion, Commissioner Wright was a professor at George Mason Uni- 
versity School of Law and held a courtesy appointment in the De- 
partment of Economics. He is a leading scholar in antitrust law, ec- 
onomics, and consumer protection, and has published more than 60 
articles and book chapters, coauthored a leading casebook, and 
edited several books and volumes focusing on these issues. 

Commissioner Wright also served as coeditor of the Supreme 
Court Economic Review, and was a senior editor of the Antitrust 
Law Journal. 

Commissioner Wright previously served the FTC in the Bureau 
of Competition as its inaugural scholar in residence from 2007 to 
2008. 

He is focused on enforcement matters and policy. His return to 
the FTC marks his fourth stint at the agency after having served 
both in the Bureau of Economics and Bureau of Competition from 
1997 and 1998, respectively. 

Prior to his tenure at George Mason, Commissioner Wright 
clerked for Justice James Selna of the U.S. District Court for the 
Central District of California. Commissioner Wright graduated 
with honors from the University of California, San Diego, and re- 
ceived his J.D. and Ph.D. from UCLA. 

Mr. Robert McDowell, Commissioner McDowell, is former Com- 
missioner of the Federal Communications Commission. He was ap- 
pointed by Presidents George W. Bush in 2006 and Barack Obama 
in 2009, and unanimously confirmed by the U.S. Senate each time. 
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His second nomination made him the first Republican appointed by 
President Obama to an independent agency. 

During his tenure at the FCC, Commissioner McDowell worked 
continuously to forge a bipartisan consensus in adopting policies to 
promote economic expansion, investment, innovation, competition, 
and consumer choice. 

The Washington Post called him an independent force at the 
FCC, while Broadcasting & Cable magazine described his tenure as 
statesmanlike. 

Commissioner McDowell has also been an official member of the 
U.S. diplomatic delegation working on treaty negotiations and 
international conferences covering global spectrum and telecom 
policies. 

Prior to joining the FCC, Commissioner McDowell worked in a 
senior position in the telecommunications industry for 16 years. 

He graduated cum laude from Duke University and received his 
law degree from the College of William and Mary School of Law. 

Professor Bruce Owen is Morris M. Doyle Centennial Professor 
in Public Policy at Stanford University and a senior fellow in the 
Stanford Institute for Economic Policy Research. He directs the 
Stanford Public Policy Program, which offers undergraduate and 
graduate degrees in public policy analysis. 

Professor Owen was the chief economist in the office of Tele- 
communications Policy at the White House under President Nixon, 
as well as chief economist in the Antitrust Division of the Depart- 
ment of Justice under President Carter. 

Following his public post, he taught economics at both Duke and 
Stanford. Professor Owen has published numerous books and arti- 
cles on mass media, economics, telecommunications, and regulatory 
policy, among other topics. 

Professor Owen received his B.A. from Williams College and 
earned his Ph.D. at Stanford. Welcome. 

Professor Tim Wu is a professor of law at Columbia Law School 
in New York City, where he teaches courses in, among other 
things, communications law and intellectual property. Professor 
Wu has also taught at the law schools of Harvard, Stanford, Uni- 
versity of Chicago, and the University of Virginia. 

Professor Wu recently served as senior adviser in the Competi- 
tion and Consumer Protection Division at the Federal Trade Com- 
mission. He is also widely credited with coining the term “net neu- 
trality” through the publication of his paper, “Network Neutrality, 
Broadband Discrimination.” 

Professor Wu clerked for Judge Richard Posner at the Seventh 
Court of Appeals, and Supreme Court Justice Stephen Breyer. 

Professor Wu received a bachelor of science degree in bio- 
chemistry from McGill University and his law degree from Har- 
vard, magna cum laude. 

Each of the witnesses’ statements will be entered into the record 
in its entirety, and I ask that each witness please summarize your 
testimony in 5 minutes or less. 

You have some indicators in front of you. Much like the traffic 
signal, green means go, yellow means hurry up, and red means 
stop. 
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So we will get going, and we will start with Commissioner 
Wright. You are recognized for 5 minutes. 

TESTIMONY OF THE HONORABLE JOSHUA D. WRIGHT, 
COMMISSIONER, FEDERAL TRADE COMMISSION 

Mr. Wright. Chairman Goodlatte, Chairman Bachus, Ranking 
Members Conyers and Johnson, and Members of the Sub- 
committee, thank you for the opportunity to appear before you 
today. My name is Josh Wright, and I am a Commissioner at the 
Federal Trade Commission. 

I am pleased to join you to discuss competition and regulation in 
the broadband sector and, more specifically, the issues highlighted 
by the ongoing debate surrounding net neutrality. 

I should make clear at the outset that the views I express today 
are my own and do not necessarily reflect the views of the Federal 
Trade Commission or any other commissioner. 

Today, I will focus my comments upon competition policy and 
regulation in broadband markets from a consumer welfare perspec- 
tive. Consumer welfare is the lodestar of competition policy and 
antitrust, and it guides decisionmaking at the FTC. 

The consumer welfare approach harnesses the power of rigorous 
economic analyses to inform competition policy and antitrust. 

This emphasis on consumer welfare makes antitrust particularly 
well-suited for tackling complex issues and questions related to 
broadband competition, and for addressing the important issues 
raised in the net neutrality debate. 

More specifically, the “rule of reason” analytical framework that 
lies at the core of antitrust analysis can be deployed effectively to 
analyze business practices in the broadband sector and to separate 
conduct that increases consumer welfare from those business prac- 
tices that make consumers worse off. 

I would like to begin by discussing net neutrality from an eco- 
nomic perspective. At its heart, the net neutrality debate concerns 
the competitive effects of what economists would describe as 
vertical contractual arrangements between broadband providers 
and content providers. 

Put another way, net neutrality is about the fear that broadband 
providers will enter into business arrangements that disadvantage 
certain content providers, harm competition, and thereby leave con- 
sumers and Internet users worse off. 

For example, a broadband provider might enter into an exclusive 
contract with an online video site to foreclose a rival video site’s ac- 
cess to the broadband provider’s subscriber. This type of potential 
competitive concern is grounded in antitrust economics, and more 
specifically, in the “raising rivals costs” literature familiar to stu- 
dents of antitrust. 

Proponents of net neutrality traditionally have responded to 
these types of concerns by favoring a rigid, categorical ban or other 
significant restrictions upon broadband providers’ ability to enter 
into vertical contractual relationships. 

Fearing that any network discrimination by broadband providers 
creates undue risk of competitive harm, they often have argued for 
a one-size-fits-all approach prohibiting such arrangements. This ap- 
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proach, however, fails to recognize the fundamental economic point 
that most vertical contractual relationships benefit consumers. 

The economic literature is replete with examples and empirical 
evidence that vertical contracts create consumer benefits by reduc- 
ing double marginalization, preventing free-riding, facilitating new 
business models on entry, and aligning manufacturer and dis- 
tributor incentives. 

Consumers benefit from these efficiencies because they are 
passed on to them in the form of lower prices, increased output, 
more content, higher quality, and greater innovation. 

Moreover, considerable empirical evidence further supports the 
view that vertical contracts are more often than not procompetitive. 
These empirical studies cut sharply against the idea that 
broadband providers necessarily will use such arrangements in a 
way that harms competition. 

The marketplace experience and learning also demonstrates that 
so-called non-neutral business models deployed by providers have 
proven highly beneficial to consumers. 

For instance, in 2002, a fledging Google was able to strategically 
achieve economies of scale by beating out its competition in a bid 
to become the default search engine on AOL, then the country’s 
leading Internet service provider, by offering a substantial financial 
guarantee. 

To be clear, the economic literature and empirical evidence does 
not claim that vertical contracts never create competitive concerns. 
The correct regulatory question is not whether vertical contracts 
can harm consumers, but rather what regulatory structure and 
legal rules will best promote consumer welfare in this context? 

Any economically coherent answer to that question must, in my 
view, begin with the fundamental observation and market experi- 
ence that the business practices at the heart of the net neutrality 
debate have generally been procompetitive. 

In light of the economic theory and evidence, in my view, anti- 
trust offers a superior analytical framework — one that focuses upon 
consumer welfare — to address any potential anticompetitive con- 
cerns in the broadband sector. 

Over the past century, antitrust jurisprudence has evolved a 
highly sophisticated “rule of reason” balancing approach for inves- 
tigating whether vertical arrangements are anticompetitive in prac- 
tice. The “rule of reason” framework is a flexible one that allows 
consumers to benefit from the vast number of vertical agreements 
that help consumers while also creating a means, grounded in 
sound economics and evidence, for identifying those contracts that 
harm consumers. 

In closing, it is my belief that antitrust offers a superior ap- 
proach to addressing anticompetitive concerns in broadband mar- 
kets in a manner that achieves the best result for consumers. 

I will be happy to answer any questions. Thank you. 

[The prepared statement of Mr. Wright follows:] 
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I. Introduction 

Chairman Bachus, Ranking Member Johnson, and Members of the 
Subcommittee, thank you for the opportunitj^ to appear before you today. My name is 
Joshua Wright and I am a Commissioner at the Federal Trade Commission. I am 
pleased to join you to discuss competition and regulation in the broadband sector and, 
more specifically, the issues highlighted by the on-going debate surrounding net 
neutrality. I should make clear at the outset that the views 1 express today are my own 
and do not necessarily reflect tire views of tire Federal Trade Commission or any other 
Commissioner. 

Today I will focus my comments upon competition policy and regulation in 
broadband markets from a consumer welfare perspective. Consumer welfare is the 
lodestar of competition policy and antitrust, and it guides decision-making at the FTC. 
The consumer welfare approach harnesses the power of rigorous economic analyses to 
inform competition policy and airtitrust. This emphasis on consumer welfare makes 
antitrust particularly well suited for tackling complex questions related to broadband 
competition and addressing tire important issues raised in the net neutrality debate.' 

‘ For additional discussion about antitinst, broadband competition, and net neutrality, see Joshua D. 
Wright, Comm'r, Fed. Trade Comm'n, Broadband Policy & Consumer Welfare: The Case for an Antirust 
Approach to Net Neutrality Issues, Remarks at the Information Economy Project's Conference on US 
Broadband Markets in 2013 (Apr. 19, 2013); Thomas W. Hazlctt & Joshua D. Wright, The Law and 
Economics of Netivork Neutrality , 45 IND. L. Rev. 767 (2012); Jonathan E. Nuechterlein, Antitrust Oversight of 
An Antitrust Dispute: An Institutional Perspective on the Net Neutralihf Debate, 7 J. ON Tft.f.comm. High 
Tech. L. 20 (2009); Howard A. Shelanski, Network Neutrality: Regulating With More Questions Than 
Answers. 6 J. Tft.rcomm. & High Tfch. L. 23 (2007). 
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More specifically, the "rule of reason" analytical framework that lies at the core of 
antitrust analysis can be deployed effectively to analyze business practices in the 
broadband sector to separate socially beneficial conduct— conduct that increases 
consumer welfare— from business practices that are likely to result in the acquisition or 
maintenance of market power and harm consumers. 

II. Net Neutrality From an Economic Perspective 

I would like to begin by discussing net neutrality from an economic perspective. 
At its heart, the net neutrality debate concerns the competitive effects of vertical 
contractual arrangements between broadband providers and content providers. Put 
another way, net neutrality is about the fear that broadband providers wll enter into 
business arrangements that disadvantage certain content providers, harm competition, 
and thereby leave consumers worse off. For example, a broadband provider could 
enter into an exclusive contract with an online video site to foreclose a rival video site's 
access to tire broadband provider's subscriber. This type of competitive concern is 
grounded in antitrust economics, and more specifically, in the "raising rivals costs" 
literature familiar to students of antitrust that outlines the conditions that must hold in 
real world markets for tliis theoretical concern to give rise to a serious risk that a 
monopolist will disadvantage rivals, reduce competition, and harm consumers.^ 


2 See, e.g., Steven C. Salop & Thomas Krattenmaker, Anticompetitwe Exclusion: Raising Rivals' Costs to 
A chiexH’ Power Over Price, 96 Y at,e L. J. 21 4 (1 986). 
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Proponents of net neutrality traditionally have responded to these concerns by 
favoring a rigid, categorical ban or other significant restrictions upon broadband 
providers' ability to enter into vertical contractual relationships. Fearing that any 
network discrimination by broadband providers creates undue risk of competitive 
harm, they often have argued for a one-size-fits-all approach prohibiting such 
arrangements. This approach however fails to recognize the fundamental economic 
point that most vertical relationships benefit consumers. Indeed, although it is well 
accepted that vertical contracts occasionally can lead to anticompetitive foreclosure 
under certain specific conditions, it is equally clear that such arrangements often are 
part of the regular competitive process and can generate significant efficiencies. 

The economic literature documents that vertical contracts can create efficiencies 
by reducing double marginalization, preventing free riding on manufacturer-supplied 
investments, and aligning manufacturers and distributors' incentives. Consumers 
benefit because these efficiencies are at least partially passed on to them in tlie form of 
lower prices, increased output, higher quality, and greater innovation. Moreover, 
considerable empirical evidence further supports tlie view that vertical contracts are 
more often than not procompetitive.^ The empirical studies cut sharply against the idea 

^ For a comprehensive survey of the economics of vertical restraints, see Dan P. O'Brien, The Antitrust 
Treatment of Vertical Restraints: Beyond the Possibility Theorems, in Report: The Pros and Cons of Vertical 
Restraints 40, Konkurrensverket, Swedish Competition Authority (2008); James C. Cooper, Luke M. 
Froeb, Dan P. O'Brien & Michael Vita, Vertical Antitrust Policy as a Problem of Inference, 23 InTl J. Indus. 
Org. 639 (2005); Francine Lafontaine & Margaret Slade, Exclusive Contracts and Vertical Restraints: 
Empirical Exndence and Public Policy (Sept. 2005) (unpublished paper). 
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that broadband providers necessarily will use sucli arrangements in a way that harms 
competition. The marketplace experience also demonstrates that "non-neutral" 
business models deployed by providers have proven highly efficient."* For instance, in 
2002, a fledging Google was able to strategically achieve economies of scale by beating 
out its competition in a bid to become the default search engine on AOL, then the 
country's leading Internet service provider, by offering a substantial financial 
guarantee.*’ 

To be clear, the economic literature and empirical evidence docs not claim that 
vertical contracts never create competitive concerns. The correct regulatory question — 
from an economic perspective focused upon consumer welfare— is not whether vertical 
contracts and related business practices employed by broadband providers can ever 
harm consumers. Urc better question is "what regulatory structure and legal rules best 
promote consumer welfare?" Airy economically coherent airswer to tlrat question must 
begin with tire fundamental observation and market experience tlrat tire business 
practices at tire heart of tire net neutralit)' debate are generally procompetitive. 

III. The Advantages of Antitrust 

In light of tire economic evidence, in my view, airtitrust offers a superior 
analytical framework— one that focuses upon consumer welfare and adopts the best 

Sec Hazlett & Wright, supra note 1, at 785-796 (exploring the widespread use of non-neutral business 
practices among Internet service providers) 

5 Id. 
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available economic tools— to address potential anticompetitive conduct in the 
broadband sector. Over the past century, antitrust jurisprudence has evolved a highly 
sophisticated "rule of reason" balancing approach for investigating whether vertical 
arrangements are anticompetitive. The "rule of reason" requires that vertical 
arrangement arc assessed on a casc-by-casc basis by marshalling the available economic 
literature and empirical studies to evaluate evidence of actual competitive harm based 
on the specific circumstances of the case. The "rule of reason" framework is a flexible 
one that allows consumers to benefit from the vast number of vertical agreements that 
arc procompetitive while also creating a means, grounded in sound economics and 
empirical evidence, for identifyirrg those vertical contracts that harm consumers. A 
regulatory regime that prohibits all vertical arrangements or imposes significant 
restrictions upon their use is only in consumers' best interests if vertical agreements are 
overwhelmingly anticompetitive. As discussed, the vast body of economic theory and 
empirical evidence demonstrates that such conditions do not hold in tire case of the 
business arrangements and contracts at the heart of the net neutrality debate. 

IV. Conclusion 

In closing, it is my belief tlrat antitrust offers a superior approach to addressing 
anticompetitive business conduct in broadband markets in a manner that achieves the 
best result for consumers. I am happy to answer any questions. 
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Mr. Farenthold. Thank you, Commissioner Wright. 

We will now go to Commissioner McDowell. 

TESTIMONY OF THE HONORABLE ROBERT M. McDOWELL, 

FORMER FCC COMMISSIONER, AND VISITING FELLOW, HUD- 
SON INSTITUTE, INC., CENTER FOR THE ECONOMICS OF THE 

INTERNET 

Mr. McDowell. Thank you, Mr. Chairman, Ranking Members, 
and Members of the Committee. It is an honor to be back here be- 
fore your Committee again today. 

At the outset, I should make clear that it is my hope that the 
Internet remains open and freedom-enhancing, as it has been since 
it was privatized in the mid-1990’s. 

As the Internet migrated further away from government control, 
it proliferated beautifully, growing from just under 90,000 users in 
the late 1980’s to approximately 3 billion users globally today. 

Its success as the fastest-growing disruptive technology in 
human history was the direct result of the Clinton administration’s 
bipartisan policy to keep the government’s hands off the Internet 
sector. In short, the Internet is the greatest deregulatory success 
story of all time, in my view. 

When it comes to the net neutrality debate, it is important to re- 
member that nothing is broken that needs fixing. The FCC is pur- 
suing new rules without the benefit of a comprehensive, peer-re- 
viewed economic study, something I have called for time and again 
over many, many years. 

If there is systemic market failure, let’s discover that through a 
data-driven process. 

In 2007, the Federal Trade Commission examined the market. 
And in a unanimous and bipartisan fashion, found that there was 
no market failure, while eloquently warning against creating new 
rules that may produce harmful, unintended consequences, a report 
whose lead staffer was another FTC Commissioner, Maureen 
Ohlhausen. 

Instead of making a new and untested body of law that would 
produce uncertainty and potentially collateral regulation of the en- 
tire Internet sector, our public policy should rely on what has 
worked so well for virtually every other aspect of the highly com- 
plex American economy: our antitrust and consumer protection 
laws. 

Those laws are effective, enjoy a century of court-tested legal 
precedent, and can be administered by the Federal Trade Commis- 
sion at the same speed, or lack thereof, as the Federal Communica- 
tions Commission. 

Additionally, other State and Federal statutes and common law 
offer powerful consumer protections, such as those covering breach 
of contract, tortious interference with contract, deceptive trade 
practices, fraud, and much more. 

For instance, if ISPs were to breach their terms of service with 
customers, the plaintiffs bar would have a field day launching an 
uncountable number of class action lawsuits. These are powerful 
deterrents against anticompetitive practices. 

Additionally, having been part of official U.S. diplomatic delega- 
tions to negotiate treaties in the communications space, as well as 
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recently being a member of the international blue ribbon panel on 
Internet governance, I can personally attest to the influence of the 
American net neutrality debate on international efforts to regulate 
all corners of the Internet. 

The ongoing prospect of new net neutrality rules has generated 
thinking throughout the world that more regulation in the Internet 
ecosystem should be the norm. Recent initiatives in Europe, cov- 
ering all types of Internet-related companies, underscore this point. 

In sum, Internet regulation appears to be a one-way ratchet. 

Lastly, today, I offer a warning. Some technology companies that 
are pushing for classification of Internet access as a telecommuni- 
cations service under Title II of the Communications Act of 1934 
should be careful what they wish for. 

This section of the Communications Act is not only antiquated — 
in fact, the FCC just celebrated its 80th birthday yesterday — ^but 
it is particularly powerful, prescriptive, far-reaching, and, by some 
counts, has over 1,000 requirements. As market forces caused the 
technical architecture of tech and telecom companies to converge, 
companies that today are calling for the regulation of their rivals, 
and naively think they will not get swept up in Title II regulations 
themselves, could wake up one day having to live under its man- 
date. 

As a technical and business matter, transmission services and in- 
formation services are quickly becoming indistinguishable. 

So across the globe, content and application companies are fall- 
ing under the purview of more and more regulations and court or- 
ders. 

In conclusion, whether creating new rules or foisting antiquated 
laws on new technologies, the end result would be counter- 
productive and create uncertainty and unintended consequences. A 
better path would be to rely on time-tested antitrust and consumer 
protection laws that have helped make the American economy the 
strongest and most innovative in the world. 

Thank you for the opportunity to testify today, and I look for- 
ward to your questions. 

[The prepared statement of Mr. McDowell follows:] 
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Introduction 

Thank you, Chairman Goodlatte, Chairman Bachus and Ranking Members Conyers and 
Johnson for inviting me to join you today. It is an honor to be before your Committee again. 

Currently, I serve as a Visiting Fellow at the Hudson Institute’s Center for Economics of 
the Internet. The Hudson Institute is a nonprofit, nonpartisan policy research organization 
dedicated to innovative research and analysis that promotes global security, prosperity, and 
freedom. Having said that, the opinions I will put forth today are purely my own. 

I would also like to thank Rep. Anna Eshoo who, although she does not serve on this 
Committee, graciously offered to reschedule an appearance she was to have made with me this 
morning at the Hudson Institute so I could testify today. I am grateful for her generosity. 

At the outset, I should make clear my hope that the Internet remains open and freedom- 
enhancing, as it has since it was privatized in the mid 1990s. As the Net migrated further away 
from government control, it proliferated beautifully - growing from Just under 90,000 users in 
the late 1980s, to approximately three billion globally today.' Its success as the fastest growing 
disruptive technology in human history was the direct result of the Clinton Administration’s 
policy to keep the government’s hands off of the Internet sector. In short, the Internet is the 
greatest deregulatory success story of all time. Policy makers should learn from this history to 
continue to keep the Net thriving. 

Today’s hearing is quite timely. Yesterday marked the Federal Communications 
Commission’s (FCC) 80*'' birthday. This milestone is significant because many proponents of 
new Internet regulations would like to see the Communications Act of 1 934, a law designed for 
the copper wire-based, circuit-switched, Ma Bell voice phone monopoly of yore, foisted on the 

^ Inlcmalional Telecommunication Union, ICT Data for ihc World, located at: htlo:,iAv\vvv.iiu,mi,maiiTU- 
D,tStatisTics, /panes ,istai.idefauit.aspx. 
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Internet under the harmless sounding moniker of “net neutrality ” Such a development, however, 
would be a devastating blow to the technology sector of the American economy and, more 
importantly, to American consumers. 

For nearly a decade, I have been deeply involved with the complicated debates 
surrounding the regulation of Internet network management. During my seven years as a 
Commissioner of the FCC, the Commission conducted three proceedings and issued two orders 
regarding net neutrality.^ In each case, I voted against the FCC’s orders for several legal, factual 
and policy reasons. For the Committee’s reference, I have enclosed a copy of my dissent from 
the FCC’s “Open Internet” order of 2010. See Exhibit A . Ultimately, both orders were largely 
overturned by the U.S. Court of Appeals for the District of Columbia Circuit, as predicted.^ 
Despite its poor performance in the appellate courts, the FCC is plowing ahead with yet another 
attempt to thread the eye of a tiny legal needle with a fat regulatory rope - all while ignoring the 
fact that a new body of regulations is not needed and may, in fact, cause harmful unintended 
consequences. 

Nothing Is Broken in the I^TER^ET Access Market That Needs Fixing 

At the outset, it is important to understand that nothing is broken that needs fixing. Even 

if Congress had given it the authority to do so to begin with - which it has not, the FCC is 

pursuing new rules without the benefit of an economic study indicating a market failure that 

requires a remedy through a new body of ex ante regulation. For years, I have argued that a bona 

fide and peer-reviewed economic study of the Internet access market, which should be put out 

for public comment, would be tremendously helpful to policymakers who could then determine 

■ See Fresening ihe Open Inletnel, GN Dockcl No. 09-191, Report and Order, 25 FCC Red 17905 (2010); 
Framework for Broadband Imemel. Seridce, Noliee of lnquii>', 25 FCC Red 7866 (2010); Formal Compl. of Free 
Press & Public Knowledge Against Comcast Corp. for Secretly Degrading Peer-to-Peer Applications, 23 FCC Red 
13.028(2008), 

’ ImzonxFCC. 740 F. 3d 623 (D.C. Cir. 2014): Comcosr Cor/), v. CCC 600 F. 3d 642 (D.C. Cir. 2010). 
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whether anything was indeed wrong. Proponents of government regulation of Internet network 
management have opposed this idea, and one has to wonder why. If an illness really exists, 
wouldn’t we want policymakers to have ample data to diagnose it properly before dispensing 
“medicine”? And are new rules “medicine” or something more toxic to the Internet economy? 

Perhaps proponents of new Internet regulations are reluctant to study the broadband 
Internet access market empirically and transparently given the conclusions from the last time the 
government meaningfully did so. In 2007, the Federal Trade Commission, one of the premier 
antitrust authorities in government, examined the market and in a unanimous and bipartisan 
fashion found that there was no market failure^ The FTC not only concluded that the broadband 
market was competitive, but it also warned that regulators should be “wary” of network 
management rules because of the unknown “net effects ... on consumers.”' Regulators should 
heed that bipartisan warning, and thoroughly examine the market before going further. 

Instead, every few months, proponents of new mandates have painted a succession of 
new targets for their proposed regulations to the point where it is difficult to keep track of what it 
is they really want other than a massive regulatory regime drawn from IS"' Century railroad 
regulations. Years ago, they first argued that Internet service providers (ISPs) had an economic 
incentive to act anti-competitively to thwart consumers’ desires to access the content and 
applications of their choice. These doomsday market failure scenarios never materialized. In 
fact, most major ISPs long ago inserted clear language into their terms of service agreements 
with their customers pledging to protect Internet openness and freedom. It is important to 


^ See Fed. TiCtDE COMM'N STAFF. BRO.VDD.tND COXNECTtVITY COMPETITION POLICY (2007), available at 
lUuvbwvvw.ric.aov/rcTXjri.v'brondbandrvOTOOOOrcpori.pdr (hcrcinaricr “FTC Staff Report”) 

’/rf. at 157. 
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remember for this debate that these agreements are contracts and are enforceable under an array 
of state and federal laws. 

Later, Internet regulation proponents pivoted their arguments and focused on the retail 
prices of broadband Internet access, or economic regulation, of ISPs. More recently, the pro 
regulation movement has focused on not just “last mile” residential connections offered by ISPs, 
but so-called “middle mile” high-volume commercial or business-to-business connections - and 
now even the long-haul Internet backbone or “peering” sector. 

Building on the theme of creating more regulation in the Internet space using almost any 
pretext, foreign governments and multilateral and treaty-based organizations, are watching 
American policy debates closely. They are busy finding ways to broaden the regulation of the 
entire Internet sector to include schemes where “sending parties,” especially many American 
content and application providers, would be required by international law to pay network 
operators (some owned by foreign governments) for the termination of data traffic on their 
networks. Domestically, some are arguing that websites should not be allowed to take down 
their content under a bizarre, chilling and patently unconstitutional forced speech construct 
growing out of the net neutrality feeding frenzy. Apart from content transmitted over broadcast 
television, the Commission has virtually no authority to regulate content provided online, or for 
that matter, through any other means of delivery. Perhaps most significant, the creation or 
attempted exercise of such authority would raise significant Constitutional concerns and would 
almost certainly result in less free, high-quality content available to consumers online. 

In sum, the term “net neutrality” seems to morph almost daily, but ultimately all of the 
arguments for it translate into “please regulate my rival . . . but not me!” in order for the 
politically-favored to gain a competitive advantage through regulatory arbitrage. Policymakers 
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should beware of such siren calls. History teaches us that such policies always result in everyone 
losing, especially consumers. For the Committee’s reference, I have attached some research I 
conducted on this concept in the form of a speech I gave to the Italian Parliament in 2012. See 
Exhibits . 

Ample Laws ALRE.ypY Exist to Address Any Market Failure and Consumer Harm 

Instead of creating a regulatory Leviathan that will only grow to insatiably consume the 
entire Internet sector, policymakers should use their quivers full of existing laws that already 
deter and cure any anticompetitive conduct that results in consumer harm, if it should ever arise. 
In other words, even if empirical data were to reveal that a systemic failure existed to the point 
where market power was being abused and consumers were being harmed as a result, ample laws 
already exist to fix the problem. 

First and foremost, for purposes of today’s hearing, are America’s antitrust laws. Other 
complex sectors of the American economy operate under government supervision through the 
rules afforded by antitrust law without new extra layers of untested regulations and 
bureaucracies. Antitrust authorities are experienced in analyzing complex markets of the tech 
economy, such as software operating systems and Internet search. Not only do antitrust laws act 
as a deterrent against engaging in anticompetitive behavior, but they provide a “cure” for such 
behavior after-the-fact as well. These laws also apply to the broadband and Internet space 
because those are information services, not telecommunications services, thus avoiding the 
common carrier exemption.*’ 


See Maureen K. Ohlhauscn. Telecommunications S. Electronic Kledia Net Neulrality vs. A'el Realily: Why an 
Evidence-Based Approach to Enforcement, and Not More Regulation, Could Protect Innovation on the Web, 14 
Engage 81, 83 (2013) (“[T]he FTC Act exempts “common carriers” from its jurisdiction."). 
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Other laws that apply are Section 5 of the Federal Trade Commission Act/ which forbids 
“[ujnfair methods of competition in or affecting commerce, and unfair or deceptive acts or 
practices in or affecting commerce.” The FTC “has both authority and experience in the 
enforcement of competition and consumer protection law provisions pertinent to broadband 
Internet access.”* Additionally, there are the protections of state and federal common law such 
as breach of contract, tortious interference vvith contract, deceptive trade practices, fraud and 
more. For instance, if ISP’s were to breach their terms of service with their customers, the 
plaintiff s bar would have a field day launching an uncountable number of class action lawsuits.^ 
Furthermore, the argument that antitrust or consumer protection actions take too long and 
would produce results only after it was “too late” are specious. Antitrust and consumer 
protection agencies, such as the Federal Trade Commission, can act at the same speed as the 
Federal Communications Commission. 

New Rules Will Only Spur International Efforts to Regulate the Internet 
Having been part of official U.S. diplomatic delegations to negotiate treaties in the 
communications space, as well as recently being a member of a blue ribbon panel on Internet 
governance,’” I can personally attest to the influence of the American net neutrality debate on 
international efforts to regulate all comers of the Internet. Vladimir Putin has stated plainly his 
goal to have “international control of the Intemef’ through the International Telecommunication 
Union. Given Russia’s recent expansion into the Crimea and Ukraine, it is now obvious that 
Putin’s threats should be taken seriously. And so should the explicit proposed treaty language of 

■ 15U.S.C. § 45. 

* FTC St.wf Rei’OR'I'. at 41. 

^See. f.y.. Chin v. RCNCorp., No. l:08-cv-07349 (2011). 

Sen Panel On Global Inlcmcl Cooperation and Governance Mcchanisins, available a! 
\v\vw.mtemetgc>'^■ema ll c^;panel■o rg■ 
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China, Saudi Arabia, Iran and their client states, some of which call for massive multilateral 
regulation of the Internet including networks, content and applications. 

Furthermore, I have been told in official bilateral negotiations with foreign governments, 
as well as by global ministers of communications, regulators and international business 
executives in more informal settings, that the American effort to issue net neutrality rules has 
created a new frame of mind and has generated thinking throughout the world that more 
regulation in the Internet ecosystem should be the norm. Recent initiatives in Europe underscore 
this point." Ironically, the Snowden/NSA matter has also fueled international efforts in this 
regard - as if the problem of government involvement in this area can be cured by even more 
government involvement. 

In short, pressing ahead with new Internet regulations will provide cover to less freedom 
friendly international regimes that wish to subvert the private sector, non-profit and non- 
governmental multi-stakeholder model of Internet governance. 

Technology Companies Will Become Ensnared in “Title II” Net Neutrality 

Technology companies that are pushing for classification of Internet access as a 
telecommunications service under Title II of the Communications Act of 1934" should be 
careful what they wish for. Having practiced law in the Title II world for years, in addition to 
my seven years of service as a Commissioner of the FCC charged with interpreting and 
enforcing Title II, I am deeply familiar with its scope and reach. This section of the 
Communications Act is particularly powerful, prescriptive and far-reaching. Some estimate it 
has over 1,000 requirements. 

See, e.g., Case C- 13 1/1 2, Google Inc. v. Agenda Espanola de Proteccion de Dato,s (E.C.R. 2U14) (European High 
Court's ruling on the '‘right to be forgotten'), European Single Market for Electronic Communications. COM (2013) 
0627 - C7-()267/201 3 - 2()13/0309(COD) A7-()19()/2()I4 (European Union’s Ncl Nculralily proposal). 

'=47U.S.C. §201 etseq. 
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As a threshold matter, Title II not only allows for, but encourages, the “two-sided” 
market that some content and app providers are seeking to avoid in order to shift their costs. 
Furthermore, tiered, or usage-based, pricing is not just contemplated in Title II, but is called for. 
Similarly, “discrimination” among users is allowed, provided all similarly-situated customers are 
treated the same.'^ 

Practically speaking, as technologies, business strategies and consumer demand produce 
convergence in the Internet ecosystem, from an engineering standpoint it is becoming harder to 
distinguish a “tech” company from a “network operator.” Both can have thousands of miles of 
fiber connecting servers and routers all over the globe while providing voice, video and data 
services. It is naive to think that, from a regulation’s or regulator’s perspective, “tech” 
companies and “network” companies won’t be swept up into the same or similar regimes, 
especially if the FCC reverses its longstanding and bipartisan precedent and classifies 
“information” services as “telecommunications” services. The concept of traditional 
“telecommunications” services is quickly disappearing as technology evolves and the Internet 
ecosystem evolves to the next level: an all-Internet Protocol world. The old-fashioned 
distinction between “transmission” and “information” services no longer makes sense as a 
practical matter.'^ 

Without belaboring the point, the stovepipe laws of the late 19*'' and early 20* centuries 
written in the days of manual switchboards, copper wires, and vacuum tubes are woefully out-of- 


” 47 U.S.C. § 202(a). 

See, e.g.. .imendmeni of Section 64. 702 of the Conimissum's Rules and Regulations. 77 F.C.C.2d 384, 387 V| 5-7 
(1980) {^'Second Computer Inquiry^'). 

^ ^ See. e.g . , Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, Docket No. 
FCC-()2-77. 17 FCC Red 4798. al 1 40 (2(X)2) (“All mrormaLioti services require Ibc use of iclccomnumicalions lo 
connect customers to the computers or other processors that are capable of generating, storing, or manipulating 
information. Although the transmission of information to and from these computers may constitute 
■iclccoimnunicalions,’ llial transmission is not necessarily a separate ''iclccoimnunicalions service.’''); see aho A'aCI 
Cable & Telecomms. .455 'n v. Brand X Internet Seres., 545 U.S. 967 (2005). 


9 



28 


date for dynamic Century technologies. Antitrust and consumer protection laws are not, 
however, and are more comprehensive, nimble and better able to protect the public interest. 

Furthermore, as discussed in Exhibit B . the flaw in the “Please Regulate My Rival, But 
Not Me” school is that regulations almost never stop where proponents want them to. 

Eventually, the same logic that provided a pretext for new rules to begin with is applied to the 
original proponent of the regulation, much to their chagrin. Internet companies supportive of net 
neutrality in the U.S. are discovering this sad fact in Europe where content and applications are 
falling under the purview of more and more regulations and court orders. In short, Title n will 
only complicate the technology sector of our economy as “tech” companies become exposed to 
its powerful reach and are treated as regulated “utilities” as well. 

CONCLUStON 

Creating new regulations, or foisting antiquated laws on new technologies, would be 
counterproductive, create uncertainty, hinder innovation and investment and expose the entire 
Internet ecosystem to the risks of unintended consequences. A better path would be to rely on 
time-tested antitrust and consumer protection laws, with their century-old precedent, that have 
helped make the American economy the strongest and most innovative in the world. 

Thank you for the opportunity to testify and I look forward to answering your questions. 

m 


’ See sources cited supra at n. 1 1 . 
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Extended Legal Analysis 

I. The Existing Regulatory Framework Is Adequate. 

The Internet is thriving under current law. The Commission recently stated in its Notice 
of Proposed Rulemaking*^ that 87 percent of Americans now use the Internet, up from 14 percent 
in 1995;'* the Internet supports an e-commerce marketplace that boasts U.S. revenues of $263.3 
billion;'”* and the app economy alone is responsible for almost 752,000 jobs in the United 
States.'" Broadband companies, in particular, are pouring funding and effort into broadband 
deployment — to the tune of $60 billion per year.^* 

As FCC Commissioner O’Rielly recently explained, it is the current legal framework that 
has provided the “climate of certainty and stability” necessary for broadband investment and 
Internet innovation generally,"’ Under current laws, competition and innovation drive growth: 
no one needs permission from the federal government to start up a website or app, to navigate the 
Internet freely, or, most importantly, to add his or her ideas into the Internet’s ecosystem in a 
way that changes it — at the structural layer or content level Handing over control to the federal 
government to regulate each of these areas does not ensure a freedom -enhancing Internet. It 


^ ' Jn re: Proleciing and Promo ling the Open Internet, GN Dockcl No. 14-28, 2014 WL 2001752 (May 15, 2014) 
(hereinafter "Net Neutrality! Notice'''’). 

** Pew Research Internet Project. Internet Use Over Time, available at httD://www.i:)e w intemet .org/ dat a- 
ircDd/inlcrnciusc/imcrnct-tsc-oscr-liuic/ . 

U.S. Census Bureau, Quarterly Retail E-Commerce Sales, 4* Quarter 2013. 

See Michael Mandel, 752,000 App Economy Jobs on the 5th Anniversary of the App Store, Progressive Policy 
Institute Blog (July 8, 2013). available at h!tp://\i.^v\v.prQgressiYepQ}icv.Qrg/2013,^07/75200i)-app"economv-jobs- 
on-ih c- Sihanu i vcrsarv-of- i hc-app -si orc/. 

■' Lelier ifom Thomas R. Slaiiioii. Chainnan & CEO, ADTRAN. el a!., lo Marlene H. Dorlch. Secretary. FCC. GN 
DocketNo. 14-28 (May 13.2014). 

■■ Dissenting Statement of Commissioner Michael O’Riclly, Net Neutrality Notice, 2014 WL 2001752, at *80 
(hereinafter ''O'Rielly Dissenting Statemait”). 
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ensures an Internet regulated by five unelected bureaucrats at the Federal Communications 
Commission in Washington, D C. 

The Commission’s proposal - and its vast implications - cause particular concern because 
they address a phantom problem. Network management “incidents” have been few and far 
between; de minimis, in fact. The Net Neutrality Notice explicitly admits this fact. Far from a 
pervasive problem, the FCC acloiowledges that “the number of e.xisting cases has been relatively 
few” because of policies “that the Commission has had ... in place during the period in 
question.”’’ 

Moreover, independent studies have repeatedly confirmed this. In the broadband 
industry, analyses have shown that competition is robust. For example, the Federal Trade 
Commission (FTC) has concluded that the broadband market is “competit[ive].”’‘' Likewise, it 
has warned that regulators should be “wary” of network management rules because of the 
unknown “net effects ... on consumers.”’’ 

II. Current Laws Are Adequate To Resolve Any Issues. 

When network management problems have arisen, existing laws have been more than 
sufficient to address them. The Department of Justice (DOJ) and the FTC are well-equipped to 
address any market failures in the broadband industry. DOJ has at its disposal the full panoply of 
U.S. antitrust laws. In the broadband context specifically, the Sherman Act and the Clayton Act 
would prohibit: (1) “exclusive dealing,” or vertical arrangements where, for example, a provider 
only permitted streaming video from a preferred partner site; (2)“refusals to deal,” where, for 
example, a broadband provider only permitted a content delivery network to stream content to its 

Net Neutrality Notice. 20 1 4 WL 200 1 752. al *1 1 , T 40. 

FTC ST.4FF Report, at 157, 

” Id. 
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customers if they paid more than the provider charged other content delivery networks; and (3) 
“raising rivals’ costs,” or achieving the same results using different techniques.”'’ 

In addition, under current law, the FTC may address problems under Section 5 of the 
Federal Trade Commission Act (FTCA), which forbids “[ujnfair methods of competition in or 
affecting commerce, and unfair or deceptive acts or practices in or affecting commerce.”^’ The 
FTC “has both authority and experience in the enforcement of competition and consumer 
protection law provisions pertinent to broadband Internet access.” Moreover, “the FTC Act 
provisions regarding ‘[ujnfair methods of competition in or affecting commerce, and unfair or 
deceptive acts or practices in or affecting commerce,’” are especially suited to deal with harmful 
network management practices because they “are general and flexible in nature. 

As FTC Commissioner Maureen K. Ohihausen explained, this flexibility is critical to 
government intervention in the Internet ecosystem, which is characterized by “growth, 
innovation, pro-competitive efficiencies, significant consumer benefits, largely successful 
industry self-regulation, [and] few reported cases of abuse.”^* The “flexible and fact-intensive 
approach to enforcement" permitted under the FTCA is better suited to targeting problems in this 


Section 1 of the Shennan Act prohibits contracts “in restraint of trade," 13 U.S.C. § I ; Section 2 of that Act 
prohibits “atteniptlsl to monopolize” and monopolization,” id. § 2; and Section 3 of ilie Clayton Act prohibits 
exclusivity arrangements that may “substantially lessen competition” or tend to create a monopoly," id. § 14. 

15 U.S.C. § 45(1). "Congress has deliberately left these phrases undefined so that the parameters of the FTC’s 
powers tmd the scope of its administrative and judicial functions could be responsive to a wide variety of business 
practices.” ABA SECTION OF ANTITRUST LAW. ANTITRUST LAW DEVELOPMENTS 643 & n.4 (6th ed. 
2007) (citing KfC v. Sperry: d- /lulchimon Co.. 405 U.S. 233, 239-44 (1972); hlC v. R.F. Keppel d Bros., 291 U.S, 
304,310-12 (1934). 

FTC St.VFF Report, at 41; .we, e.g../\OI. d Time Warner, Inc., FTC Dkl. No. C-39X9 (Dec. 17. 2000) 
(complaint), available nr littn://www.ftc.L'o\7os/2000/i2riiolcomnlaint.Ddf ; Cahlevision Sys. Carp.. 125 F.T.C. 813 
(1998) (consent order); SwmmxlCommc'ns Grp., 120F.T.C. 846 (1995) (consent order). 

FTC ST.4FF Report, at 41. 

Ohihausen, supra note 6. at 85. 
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dynamic environment than categorical treatment under Section 706 or Title II of the 
Communications Act.” 

The FTC is already equipped to address the harmful practices targeted in the FCC’s 
proposed rule. Flowever, the FTCA empowers the FTC to act only so long as Internet access 
service is considered an “information service.”’" The Act specifically does not apply to 
“common carriers.”” And while the FTC has advocated for changing this aspect of the Act,” 
Congress has not done so and a common carrier designation would remove the FTC from the 
enforcement picture entirely. 

Multiple other laws exist that directly bear on network management practices in the 
broadband industry. The U.S. Court of Appeals for the District of Columbia recently upheld the 
FCC’s “Disclosure Rule,” which requires broadband providers to disclose their network 
management practices, performance, and the commercial terms of their services.’^ As the FCC 
has explained, this rule “ensures that end users can make informed choices regarding the 
purchase and use of broadband service, which promotes a more competitive market for 
broadband services and can thereby reduce broadband providers’ incentives and ability to violate 
open Internet principles.”” Transparency in and of itself can be an effective deterrent against 
harmful practices and is a meaningful pathway toward facilitating timely resolution, and alerting 
regulators if anti-competitive behavior is in the olTing. 


Ses Robert E. Litan, Regulating Internet Access as a Public Utility: A Boomerang on Tech If It Happens. 
Economic Studies at Brookings, at it (June 2, 2014). 

See FTC Jurisdiction over Broadband Internet Aeeess Services; Hearing before S. Cotntn. on the Judicial^', l()9th 
Cong. 9- 1 1 (2006) (statement of William E. Kovaeic, Commr, FTC), available at 

htto: .//www ,ttc,gov,toDa/2006,t06/broadband.shtm. 

Verizon v. FCC. 740 F. Jd 623, 659 (D.C. Cir. 2014). 

Preserving the Open Internet. 25 FCC Red 17905 (2010). 
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Finally, under current law, most major Internet Service Providers (ISPs) have long- 
standing published policies that prohibit paid prioritization. First, the FCC can take legal action 
against any company that violates its internal policies and has successfully done so in the past — 
both in the ('omcaat (discussed earlier) and Madison River decisions. In the latter case, for 
example, Madison River Communications blocked voice over Internet Protocol (VoIP) service 
provider Vonage over its DSL connections.^’ The FCC intervened and resolved the conflict 
through a consent decree, under which Madison River agreed to pay a fine and cease blocking 
access.’* In addition, the full range of common law remedies is also available to consumers to 
enforce these internal policies including tortious interference with contract, fraud, and breach of 
posted terms and conditions. 

Thus, the extensive existing legal framework and enforcement mechanisms provide 
ample protection from any anti-competitive behavior by broadband companies. Under these 
laws, any problems may be (and currently are) handled on a case-by-case basis. This practice 
keeps government involvement at a responsible minimum. It is worth noting that even the 
Antitrust Law Section of the American Bar Association has concluded that current laws are 
adequate to address competition problems in the broadband industry.” 

III. A Comprehensive Market Study Must Precede Any Regulatory Action. 

In any event, before rushing into regulation of such a significant sector of the economy 
and fundamental aspect of American life, at the very least, the FCC should commission a bona 
fide, peer-reviewed market study — put out for public comment — to examine the structural and 
economic effects of regulating broadband providers as common carriers. Members of Congress 

iS’rr Madison River Carnmc ’ns LLC and Affiiialed Cos., 20 FCC Red 4295 (2005). 

- * Id. 

ABA CommenL on Federal Trade Commission Workshop: Broadband CoimccliviLy Compclilion Poliey, 195 
Project No. V070000 (2007). 
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have repeatedly called for the FCC to conduct such a cost-benefit analysis before Imposing a 
new net neutrality rule. Tn an April 2014 letter. Representative Marsha Blackburn asked the 
Commission to conduct a cost benefit analysis of such a rule.* Also, Chairman Greg Walden 
has advocated in support of his draft legislation on Reforming FCC Process, that the agency 
should be required to conduct a cost-benefit analysis of a new net neutrality framework before 
enacting one. As Chairman Walden has explained, “[c]ost-benefit analyses are valuable because 
they require an agency to squarely address the cost of regulation, determine whether other 
methods may be less costly, and make a reasoned determination that the benefits outweigh the 
costs.”"*' 

Commissioner Ajit Pai recently noted that historically, the FCC has “commissioned a 
series of economic studies in . . . media-ownership proceedings. Commissioner O’Rielly 
similarly stated that “the Commission should have specific and verifiable evidence that there is a 
market failure,” before applying regulations that assume such a failure."*"* 

In the past, the FCC has relied on market studies to inform complex regulatory decisions. 
For example, the FCC commissioned ten studies to provide it with a comprehensive review of 
the nature and structure of the broadcast sector before formulating any new ownership policies. 
These peer-reviewed studies, which were conducted by outside researchers and Commission 
staff, examined a range of issues including “diversity, competition, and localism,” within the 


LcUcr froni Ihc Hon. Marsha Blackburn lo llic Hon. Tom Wheeler (Apr. 24, 2014), cn-ailahle al 
http:.//bl3ckbum.house.iiov/uploadedfiles/b]ackbun]_letter_ todiainaaii _\vheclcr.pdf’ . 

Reforming h'CC Process. 1 1 2lh Cong. (201 1) (slalctncnl of Rep. Walden. Chairman. H. Subcomin. on 
Comniiinications and Technolog)0' 

Dissenting Statement of Commissioner Ajit Pai, 2014 WL 2001752. at *78 (hereinafter 

"Pai Disscniing StaicmcnC), 

O’Rielly Dissenting Statement, 2014 WL 2001752, at *81. 
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industry, three of the FCC’s important policy goals in the rulemaking."''' They looked at 
everything from “How People Get News and Information” to “Television Station Ownership 
Structure and the Quantity and Quality of TV Programming” to “Vertical Integration and the 
Market for Broadcast and Cable Television Programming.”'*^ In addition, the FCC sought public 
comment on these studies and incorporated this input into the broadcast rulemaking docket. 

The net neutrality debate presents issues at least as significant and far-reaching as did the 
broadcast ownership rules and they should be approached through similar processes. 
Commissioner Pai has proposed that the FCC “ask ten distinguished economists from across the 
country to study the impact of [the] proposed regulations and alternative approaches on the 
Internet ecosystem,” with “each Commissioner pick[ing] two authors.”^*’ Each study would be 
peer-reviewed and “to ensure public oversight,” the Commission would hold “hearings where 
Commissioners could question the authors of the studies and the authors of those studies could 
discuss their differences.”'*’ Such an approach would ensure that the FCC, at the very least, is 
examining real data before it makes its regulatory decision. 

IV. A New Body of Law in This Area Would Create Uncertainty, Raise Prices 
and Invite International Efforts To Regulate the Net. 

New regulatory mandates for network management — particularly those of the vague 
nature proposed by the FCC (see infra at 9) — guarantee uncertainty for all players involved in 
this dynamic and growing industry. First, new rules would have the effect of deterring market 
entrants and reducing competition in the broadband market overall. Existing and startup 


FCC Seeks CCommenl on Research Sludies on Media Ownership, MB Docket No. 06-121, FCC Red 14313 (2007). 
See FCC, 10 Research Studies on Media Ownership (2007), available at htt p:.Cg o.u5a.Rov.l8YSA. 

* Pai Dissenting Slalcmail, 2014 WL 2001752, at *78. 

‘■'id. 
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companies would face greater difficulty in attracting the investment capital needed to build out 
their infrastructure.'** 

At the consumer level, a new regulatory regime would likely “have the perverse effect of 
raising prices to all users” and some users would likely see the end of their service entirely .'*^ As 
Commissioner Pai has explained, “there are thousands of smaller Internet service providers — 
wireless ISPs (WISPs), small-town cable operators, electric cooperatives, and others — that don’t 
have the means or the margins to withstand a regulatory onslaught. If they go dark, consumers 
they serve . . . will be thrown offline.”"’*' 

In addition, up until recently, the United States has presented a united front to strongly 
oppose regulation of the Internet by foreign governments. Subjecting broadband to a new 
domestic regulatory overlay would significantly undermine these efforts. For example, in 
Europe, providers have long sought to impose termination charges on U.S. -based content 
providers and app developers that would be forced to pay foreign ISPs to carry traffic to their 
customers. With the United States’ example of imposing more regulation in the Internet arena 
paving the way, European (and other) ISPs would have more leeway to demand the charges they 
have long sought to impose. 

Finally, a new regulatory regime would be just the beginning, and not an endpoint, of 
greater regulation of the Internet by the federal government. In its Ne! Nen/ralily Notice, the 
Commission relies on vague terms that have no discernible meaning, such as the requirement to 
provide a “minimum level of access” or the prohibition of “commercially unreasonable” 

FCC’s Capilal Fomialion Workshop (Oct 1, 2009). 

Howard Buskirk, Lnviiaiurs, Analysis Uneasy About FCC Direction on Net Neutrality, COMM, D.AILY, OcL. 2, 

2009, at 2: see also National Cable & Telecommunications Association Comments at 1 9 and Verizon and Verizon 
Wireless Reply Commails at 17-18 to Fresers'in^ Ihe Open Iniernet. GN Docket No. 09-191. 

Pai Dissenting Statement. 2014 WL 2001752, at *78. 
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practices. While the Notice suggests that companies could seek FCC “guidance” on what these 
terms mean, “it is very troubling when legitimate companies are put in the position of having to 
ask the government for its blessing every time they need to make a business decision in order to 
avoid costly enforcement or litigation.”’* Nonetheless, many are already calling for new rules to 
be applied to the mobile sector.’^ 

Likewise, some argue that websites should not be allowed to take down their content. 
Yet, here again, the market for the provision of content to consumers online is intensely 
competitive, and there is no market failure, or other sustainable basis, that would warrant FCC 
regulation of online content. Apart from content transmitted over broadcast television, the 
Commission has virtually no authority to regulate content provided online, or for that matter, 
through any other means of delivery. This wholly undesirable result could then cascade to 
hamper consumer demand for broadband and thus defeat, rather than promote, the ultimate 
objective of incentivizing investment in broadband deployment. Perhaps most notable, the 
creation or attempted exercise of such authority would raise significant Constitutional concerns 
and would almost certainly result in less free, high-quality content available to consumers online. 

Finally, under a new, expanded regulatory regime, the Commission would be under ever- 
increasing pressure to further expand its power over the Internet. Each complaint filed would 
invite further regulation, as was demonstrated by the Comcast/BitTorrent case.’’ Regardless of 


■ O’Rielly Dissenting Statement, 2014 WL 2001752. at '^81. 

'■ See Alina Sclyuky & Marina Loycs, Mobile ‘mi neutrality’ faces wcw day of reckoning at h'CC, Reuters UK. June 
15, 2014 O'Botli sides plan to lobby the FCC as the agency collects public comments on its proposed rules until 
Sept. 1 0, Scrutiny on the wireless space promises to be more intense than before. 'Tt’ll be a topic that will have big 
resonance among the commissioners: why should wireless be treated dilTerenlly ilian wireline in leniis of net 
nentrality,’ said one senior FCC official, who spoke anonymously to discuss the ongoing review-.”), a\>ailabte ai 
littp:,^.’' u k.reuters,CQ m. / a mcle/ 2 014/ 06 /i 5/ns-us a-nerneut ralitv-w ireiess-idLTCK3N0 EQ0N5201406[ 5. 

See Formal Comptainl of Free Press and Public Knowledge Against Comcasl Corporation for Secretly Degrading 
Peer-to-Peer Applications, File No. EB-08-IH-1518, Mem. Op. and Order. 23 FCC Red. 13,028 (2008): see also 
David Kirkpatrick, Comca.sl-BiiTorrenl: The Net’s Finally Growing Up, CNN.COM. Mar. 28, 2008. a\-ai!ah!e ai 
htip : //m oiiey.cn.n.com. /20 08/03/27/techi]olog) 7 co mcast.fortuiie/index. htm. 
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whether the Commission proceeds under Section 706 or Title II (discussed further below), net 
neutrality rules will empower the FCC to continue to expand its control over the Internet. 

V. Reclassification Linder Title 11 Wonld Have Negative Collateral 
Conseqnences. 

In its Net Neutrality Notice, the FCC suggests that should Section 706 provide an 
insufficient legal underpinning for new rules, the agency could also classify broadband providers 
as “common carriers” under Title II of the Communications Act (for the first time in history, by 
the way). Title II provides the statutory basis for regulation of telecommunications monopolies 
as “common carriers.” It dates back to the 1930s and was designed to address circuit-switched, 
analog, copper-based voice telephone monopolies - creatures that look nothing like today’s 
Internet companies. Many Title II provisions are already completely obsolete and the FCC has 
admitted that it would have to seek forbearance from many of Title IPs myriad requirements if it 
applies that provision to the Internet.'’’^' 

Proponents may not realize, however, the key problem with a Title II approach: It does 
not prohibit paid prioritization. Title II prohibits “unjust or unreasonable discrimination”^^ and 
the Commission has consistently interpreted this provision to allow carriers to charge dift'erent 
prices for different services. Common carriers are “only bound to give the same terms to all 


See NetNeutralily Notice, 2014 WL 2001752, at *44, 153-155. 

“ 47 U.S.C.§ 202(a), 

e.g., Developmeui of Operational, Technical and Spectrum Requirements for Meeting Federal. State and 
Local Public Safety Agency Communication Requirements Through the Year 2010; Establishment of Rules and 
Requirements far Priority Access Sers'ice, WT Docket No. %-86, Second Report & Order, 15 FCC Red 16720 
(2000) (finding Priority Access Service, a wireless priority service for both governmental and non-government 
public safetv- persomiel. ‘‘prima facie lawful" under section 202); Access Charge Reform: Price Cap Performance 
Reviesv for Local Exchange Carriers; Inlerexchange Carrier Purchases Of Switched Access Seixices Offered By 
Competitive Local Exchange Carriers: Petition of US West Communications, Inc. for Forbearance from Regulation 
as a Dominant Carrier in the Phoenix, .Arizona MSA, CC Docket Nos. 96-262. 94-1 . 98-157, CCB/CPD File No, 98- 
63, 14 FCC Red 14221 (1999) (granting dominant carriers pricing Xlcxibililv or special access services, allowing 
botli higher charges for faster connections as well as individualized pricing and customers discoimts). 
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persons alike under the same conditions and circumstances,” and “any fact which produces an 
inequality of condition and a change of circumstances justifies an inequality of charge.”’’ 

For example, two-sided markets are not only allowed under Title 11, but encouraged. 
Tiered pricing is permitted as well, the statute simply requires carriers to treat similarly-situated 
customers the same. Thus, if one qualifies for a high volume discount, one receives one. As 
Commissioner Pai recently noted, there has not been a single case where the Commission has 
found it unlawfully discriminatory to offer a different service to customers at a different price.’* 

Reclassifying broadband service providers as common carriers under Title II would also 
have far-reaching effects on service providers, content-users, and end-users. It would impose 
significant burdens on the targeted companies and would inevitably cause fee increases for 
content providers and end-users. The regulatory burdens resulting from a Title II classification 
are substantial and include rate-regulation, non-discrimination requirements (again, which allow 
discrimination), entry and exit requirements, confidentiality requirements, audits, and customer 
proprietary network infonnation privacy restrictions, among other mandates.’” In a Title II 
universe, for instance, broadband providers would likely charge access fees to recover their 


Inleralale Commerce Comm ’n v, Baltimore OhioR.R. Co.. 145 U.S. 263. 283-84 (1892), 

See Pai Dissenting Statement, 2014 WL 2001752. at *76. 

As Coininissioncr O’Riclly rcccinlv explained in his Dissenting Slaicinenl; 

Title II includes a host of arcane provisions on topics like interlocldiig 
directorates, valuation of carrier properry', unifomi system of accounts and 
depreciation charges, telephone operator seiv-ices, telemessagiiig senuce, Bell 
Operating Company entry into interLATA services, manufacturing of 
iclccommunicalions equipment and customer premises cquipTncnl, and 
electronic publishing. Ev^ if the C ommis sion granted forbearance from all of 
the provisions that it has eliminated for incumbent telephone companies — and 
then some — advocates arc ignoring that broadband providers and services would 
still be subject to a host of uimecessaiy rules. The idea tliat llie Commission can 
magically impose or sprinkle just tlie right amount of Title 11 on broadband 
providers is giving the Commission more credit than it ever deserves, 

O’Rielly Dissenting Statement, 2014 WL 2001752, at *80. 
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regulated costs/’” In addition, Title II would impose its own price increases on broadband 
consumers. For one, the statute imposes universal service fees on all telecommunications 
carriers.”* Under this provision, all telecommunications service providers must assess USF fees 
on their customers, which is currently at a rate of 15.7 percent.”*^ Therefore, the FCC would be 
“taxing” Internet on-ramps. 

Finally, a Title II framework would threaten a dramatic expansion of the Commission’s 
authority to regulate the Internet. It would be impossible to draw a principled line between 
broadband service providers and other entities that combine transmission with information 
processing or storage. As Robert Litan recently explained, “[t]here is a very slippery slope from 
having designated ISPs as being subject to common carriage regulation to having to include 
other forms of Internet transmissions as well because they arguably use ‘telecommunications 
services’, the legal hook in Title II for its application.””’ Litan uses the examples of Google or 
Microsoft, which link to advertisers’ websites in their search engines, or Amazon’s Kindle, 
because Kindle owners download books from Amazon. 

The Commission has acknowledged this slippery slope problem. It admitted at oral 
argument in the ('omcast case that under a Title II approach, “the Commission could someday 
subject [broadband] service to pervasive rate regulation to ensure that ... [a broadband] company 
provides the service at ‘reasonable charges.’””’ Previously, it also admitted that if it “interpreted 
the statute as breaking down the distinction between information services and 


“ .SV-r Art NeutralUy f^olice, 2014 WL 2001752, at *43, Tl 151-52. 

“ 47 U.S.C. § 254(d). 

Sfe Proposed Third Quarter 2014 Universal Service Cortlribulion Facior. CC Docket No. 96-45 (Julie 12, 2014), 
Litan, supra note 32. at 2, 

Id. at 2-3, 

’’’’ Comcast Corp. v. FCC, 600 F.3d 642. 655 (D.C. Cir. 2010) (referring to Oral Arg. Tr. 58-59). 
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telecommunications services, so that some information services were classed as 
telecommunications services, it would be difficult to devise a sustainable rationale under which 
all, or essentially all, information services did not fall into the telecommunications service 

i 5566 

category. 

As part of their “information” service, numerous entities provide transmission service as 
well. For e.xample, many application and content providers, content delivery networks (CDNs), 
and providers of services over connected devices, like Amazon or General Motors, provide 
transmission service as a component of their information service. The same is true for search 
engines that connect an advertising network to a search request (like Google and Bing), and for 
email providers and social networks that enable chat or messaging sessions. 

Also caught within the ambit would be companies that sell other services, such as e- 
reader services, but which buy wireless access on a wholesale basis to deliver their content. For 
example, in the past, Amazon Kindle has collaborated with Sprint to deliver its e-reader services 
via a wireless delivery system. Such synergistic deals would be prohibited under Title II 
because, with respect to its Kindle product, Amazon would be considered a reseller of 
telecommunications services under Commission precedent. 


Federal-Stale Joint Board on Universal Sendee, CC Docket No. %-4s, Report to Congress, 13 FCC Red 11501 
1 1529, ([ 57 (1998) ("Stevens Report"). 
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Mr. Farenthold. Thank you, Commissioner McDowell. 

We will now recognize Professor Owen for his 5 minutes. 

TESTIMONY OF BRUCE M. OWEN, MORRIS M. DOYLE CENTEN- 
NIAL PROFESSOR IN PUBLIC POLICY, AND DIRECTOR, STAN- 
FORD PUBLIC POLICY PROGRAM, STANFORD UNIVERSITY 

Mr. Owen. Thank you, Mr. Chairman, Ranking Member, and 
Members of the Committee, for this opportunity to testify today. 

Net neutrality is a seductive slogan. It seems to have many peo- 
ple in favor of it, many of whom I suspect don’t know exactly what 
it means. Its meaning seems quite protean. It adjusts like a mutat- 
ing virus to fit the defenses of the body against it. 

I think the most common current definition or usage of net neu- 
trality involves what is more commonly called common carrier reg- 
ulation. That is a public utility to which anyone has a right of ac- 
cess on nondiscriminatory terms. 

Now, we have a lot of experience with common carrier regulation 
in the United States, starting with the first Federal regulatory leg- 
islation in 1887, the Act to Regulate Commerce, which created the 
Interstate Commerce Commission, and began the regulation of rail- 
roads. Later, trucking and other modes of transportation were in- 
cluded, all under a common carrier rubric. 

The fact is that none of that regulation stopped discrimination. 
In fact, discrimination 20 and 30 years into regulation of transpor- 
tation under the act was much worse, or at least much more exten- 
sive, than when it began. 

Moreover, like many other industries, the transportation indus- 
tries became embedded in the political economy of the regulatory 
structure. The loudest voices affecting transportation policy in 
Washington were the railroads, and the trucking industry itself. 

And before very long, before the Depression, in fact, we had a se- 
ries of regional monopolies or cartels overseen and refereed by the 
regulator. And the results for consumers were not good. 

Consumers were clearly worse off. They paid higher prices, out- 
put was reduced, entrants were kept out, and innovation was re- 
sisted, because you had to get a license from the ICC to compete 
in the transportation business. And one of the things the ICC took 
into consideration was whether the current incumbents would be 
harmed. 

The issue was not whether customers would be benefited, but 
whether incumbents would be harmed. 

The same thing happened in telecommunications and telephone 
regulation, in particular. It came to be true that the interests of 
AT&T, the old Bell monopoly that was broken up in 1982, were pri- 
mary at the FCC, and the interests of consumers were definitely 
secondary. 

Entrants were excluded. Technology was excluded or slowed. And 
consumers lost in order to benefit the incumbent monopoly. 

We don’t have a good history with regulation, even where there 
is a lot of concentration in the industry. 

I think, therefore, we have to be very careful before imposing 
regulation. The first stop, the presumption in our economy is com- 
petition, and the promotion of competition by the government is the 
ideal way to go. And if that fails, which it can do, then we turn 
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to regulation reluctantly as a last resort to solve serious and other- 
wise irremediable market failures. 

We don’t start with regulation. We start with competition. 

So there is no particular evidence that competition isn’t working 
in the parts of the telecommunications industry devoted to Internet 
supply. And there is every evidence that competition is in fact in- 
creasing, largely because of technology and, in particular, the grow- 
ing use of portable devices supported by broadband wireless serv- 
ice. 

The capacity of wireless broadband service to serve the needs of 
consumers in competition with wireline Internet access providers is 
limited only by the FCC, which is in control of the amount of spec- 
trum that can be devoted to that use. 

If we would like to see even more competition than we already 
have in local broadband access to the Internet, the first thing to 
do is to increase the spectrum available to wireless providers. 

Technology will also help with that. As we move to the fifth gen- 
eration of wireless service, we will be able to provide greater 
amounts of service within roughly the same bandwidth. 

Antitrust policy promotes and protects competition. Regulation, 
whatever its intent and however well-meant, has the practical ef- 
fect of suppressing competition. Antitrust promotes and protects in- 
novation that makes it easier to enter an industry, when that 
would benefit consumers. Regulation, whatever the intent of it may 
have been, tends to suppress innovation in the interests of the in- 
cumbent regulated firms. 

It seems clear that antitrust is an effective way to preserve com- 
petition. One of those great victories of antitrust in the last century 
was breaking up the Bell System monopoly, the result of which was 
a huge increase in competition, both at the local level and in long- 
distance service. And, more important, unleashing the forces of in- 
novation. 

The Bell telephone monopoly was a great inventor. Bell Labs was 
a wonderful source of 

Mr. Farenthold. Professor Owen, if you could wrap it up. We 
need to try to stay on our time here. 

Mr. Owen. I am sorry. 

But it was a reluctant innovator. AT&T didn’t become an inno- 
vator until after it was largely deregulated after the breakup. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Owen follows:] 
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Thank you, Mr. Chairman, for this opportunity to address the subcommittee. 

Is antitrust law enforcement sufficient to address so-called "net neutrality"? Or do we need new 
regulatory safeguards? Although these questions are somewhat technical and arcane, they seem to 
arouse strong emotions among many citizens. I commend the committee on its efforts to contribute to 
the public debate, and perhaps to better define the policy issues. 

My written testimony briefly summarizes the analysis set out in greater detail in the publications 
appended to this submission. 

I have devoted much of the past 45 years to study of the communications industry and its regulation, 
including radio and TV broadcasting, cable television, telephone service, use and allocation of the radio 
spectrum, the Internet, and the many technologies, old and new, used to supply such services. I have 
had the privilege of working in telecommunications policy analysis in the executive branch of the 
government, in antitrust enforcement at the U.S. Department of Justice, in academic research and 
teaching at Stanford and Duke, and in consulting work. My special focus has been on the effects of 
regulation of these industries on the consuming public. 

Communications regulation does not make a pretty picture. Over the last 100 years the Federal 
Communications Commission has pretty generally interpreted its legislative mandate in ways that stifle 
competition and technological innovation. Outcomes have in many cases probably been worse for 
consumers than the dangers they might have faced from unregulated monopolies or oligopolies. I 
believe that FCC commissioners have been trying their best for the public. However, the nature of our 
political system can easily mislead policy makers who seek to further the public interest. When it comes 
to low-salience technical matters involving regulated industries, it is the regulated firms themselves and 
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Other well-financed interest groups that dominate the policy debate. Theirs are the loudest voices heard 
in Washington and at the FCC. The interests of consumers are far less well represented. 

Antitrust enforcement has, in general, been much more successful than regulation in service to the 
public. Especially since the 1970s, the goal of enhancing consumer welfare has been explicit at the 
antitrust agencies, and widely accepted by the judicial branch. The days of protecting competitors from 
competition are long past. I played a role in the litigation^ that resulted in the disintegration of the old 
Bell System monopoly— both before the complaint was filed and in testimony at the trial. I believe that 
antitrust case, together with the burst of bipartisan deregulatory policies in the 1970s, led to the 
explosion of competition and technological innovation in the communications industries that we see all 
around us today. 

The history of communications policy over the last century, however well-meant, has tended to protect 
incumbent providers from would-be competitors and innovators at a substantial cost to the public. This 
cost in my view likely far outweighs whatever benefits may have resulted from the short-term purposes 
served by the regulation. This applies especially to regulations that were vague, or prophylactic— that is, 
intended to forestall a theoretical danger in advance of its possible occurrence. In contrast, antitrust 
enforcement (merger law aside) is designed to deter or remedy specific instances of anticompetitive 
behavior, defined in terms of harms to customers. Antitrust action requires evidence of harm. Even in 
merger cases, courts increasingly require strong evidence that harm to consumers is very likely. 

History lessons 

History, of course, can be a useful adjunct to analysis of policy alternatives. Proponents of net neutrality 
may recognize their own fears and goals, for example, in the following 120-year-old claim: 

[T]he paramount evil chargeable against the operation of the transportation system of the United 
States as now conducted is unjust discrimination between persons, places, commodities, or 
particular descriptions of traffic. The underlying purpose and aim of the [proposed legislation] is 
the prevention of these discriminations....^ 

This is from the legislative history of the first modern attempt by the federal government to regulate 
directly the behavior of large firms, in this case railroads. The result was the 1887 Act to Regulate 
Commerce, which contained this key provision: 

[Ijt shall be unlawful for any common carrier [railroad] subject to the provisions of this act to 
make or give any undue or unreasonable preference or advantage to any particular person, 
company, firm, corporation, or locality, or any particular description of traffic, in any respect 


' U.S. V. AT&T et al. 552 F. Supp. 131 (D.D.C., 1982), affirmed February 28, 1983. 

^ Senate Report No. 46, 49th Cong., 1st Sess., p. 215, as quoted in Houston E. & W. Tex. Ry. Co. v. United 
States, 234 U.S. 342(1914). 
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whatsoever, or to subject any particular person, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever.^ 

This and subsequent legislation gave the now-defunct Interstate Commerce Commission (ICC) the power 
to prevent discrimination of the kind apparently feared by proponents of net neutrality. The policy did 
not work. 

Railroads continued to price discriminate, filing rates with the ICC to charge different prices for hauling 
different commodities of the same weight, volume and origin/destination. So did regulated trucking 
firms. Railroad tariffs grew longer and more complex each decade. In the end, before it was abolished in 
1995, the ICC was little more than the titular head of a series of highly discriminatory and dysfunctional 
regional transport cartels. There are few today who believe that this century-long experiment with 
regulation achieved net benefits for Americans. 

We have more recent evidence in telecommunications itself of the intractable difficulty of preventing 
even truly anticompetitive discrimination, in this case by vertically integrated monopolies.'^ Few 
historical events resonate in telecommunications policy with the clarity of the 1982 settlement that 
terminated the trial in U.S. v. AT&T. The old Bell System agreed to settle by accepting the entire relief 
package sought by the government. The relief called for a platonically pure structural disintegration and 
future isolation of the local Bell telephone monopolies from the competitive services then offered by 
Bell, including long-distance service and equipment manufacturing. The reason: regulation had failed to 
prevent discrimination against and in fact exclusion of Bell's competitors. It was antitrust action not 
regulation that brought an end to the suppression of competition in telephone service. 

I have more to say about transportation and telecommunications regulation later in this testimony. But it 
is important to explain at once that a primary focus of the net neutrality issue is vertical integration. The 
fear of discrimination arises, I suppose naturally, from the perception that a vertically integrated firm will 
use any market power it may have at any stage of production to protect or extend market power in 
other stages. 

Abstract economic models predict that when allocation within a firm replaces what had been 
decentralized market exchanges, consumer welfare (present and also future, because of incentives for 
innovation) may increase or decrease. In other words, the economic incentive to expand horizontally or 
vertically is usually, though not always, compatible with the social interest in maximizing long-run 
consumer welfare. We have two tools to deal with the possible bad outcomes: antitrust and regulation. 


^ Section three of the Act to Regulate Commerce (February 4, 1887, c. 104, 24 Stat. 379, 380). 

Local telephone companies were generally assumed to be natural monopolies until at least the 1990s. 
AT&T Corp. et al. v. Iowa Utilities Board et al. 525 U.S. 366, 371 (1999). 
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Antitrust policy works by seeking to prevent, directly or through deterrence, welfare-reducing 
expansions in the scope of firms without indirectly and inadvertently deterring expansions that benefit 
consumers. This is easy to say, but very tough to accomplish in practice. The requisite information is 
difficult to assemble and assess and the same tools (e.g., statements of enforcement policy and 
appellate precedents) can have indirect deterrent effects on both good and bad changes in the scopes of 
firms. 

Hard as it is to calibrate antitrust policy, calibrating regulation is even more difficult. Aimed at improving 
serious long-term incompatibility between private incentives and social welfare, regulators intervene 
continuously and directly in firm decisions. The simplest case is the incentive of a monopolist to restrict 
output in order to maximize profit. Traditionally, public utility regulators set maximum prices and 
required utilities to serve all comers at or below those prices. In principle, this might achieve an efficient 
level of output. But in practice, the constraint itself almost invariably produced incentives that distorted 
internal allocation decisions of regulated firms, raising costs. In addition to and generally worse than 
those distortions, regulatory agencies themselves frequently have been more concerned with the 
welfare of the firms they regulate than with the economic welfare of the consuming public. In many 
cases, consumers would have been better off without regulation. The starkest evidence: deregulation of 
airlines, trucking, and most rail rates actually produced lower prices and more efficient industry 
structures. 

This brings us to net neutrality. I suppose most of the people who favor net neutrality have no very 
specific idea what it means. Net neutrality is a slogan, not a policy. Perhaps deliberate vagueness 
explains the term's popularity. Of course, it is a rare curmudgeon who opposes fairness and favors unfair 
discrimination. Journalists tend to explain net neutrality as a condition in which all users pay the same 
for Internet access, no one gets inferior service, and no one is denied service, "for the same content." 
Regulation is thought to be required to ensure this, even though there is no significant evidence of 
anticompetitive discrimination today.^The fear is that such behavior may develop in the future. 
Specifically, cable operators have long had a reputation for dubious service quality and increasing prices, 
and well-publicized media and telephone mega-mergers are often regarded as signs of impending 
threats. The most specific fear apparently is that cable television providers that currently offer both 
conventional "linear" TV networks and also Internet access service will discriminate against or deny 
service to competing providers of competing on-line video services, such as Netflix, in order to protect 
their profits from the traditional part of their businesses. 


^ In fact the FCC after trying and failing twice to enact lawful versions of net neutrality (see Verizon v. 
F.C.C., D.C. Cir. No. 11-1355, decided Jan. 14, 2014), only last week announced that it was opening an 
inquiry to see if it could find evidence that would justify such a policy, the week after it announced 
pursuit of yet a third version of net neutrality. Edward Wyatt for the New York Times, "F.C.C. to 
Investigate Agreements Between Content Companies and Net Service Providers," June 13, 2014 
http://nvti.m$-lqbObFG 
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What is Discrimination? 

The Internet is an interconnected set of facilities (fiber optic cables, servers, routers) owned by many 
different companies that provide services to each other and to end users. These facilities are used for 
many purposes, not just Internet service. Examples include ordinary telephone service and capacity 
leased to cell phone companies and large businesses that use private networks to interconnect plants 
and offices. Each Internet user negotiates terms with the owner of whatever hardware is used to 
connect to the greater Internet. That owner in turn negotiates terms with other networks with which it 
seeks to exchange traffic. Large facilities providers with roughly equal demands for each other's capacity 
may exchange traffic without any payment (the payments roughly cancel out, so why bother?) This is 
known as "peering." When demands are not symmetric, one party typically pays the other for 
interconnection service. The negotiation involves prices and service quality, including "bandwidth" 
(speed in bits per second). Prices vary with, among otherthings, the amount of capacity (bandwidth) 
supplied. This is because more capacity costs more to produce. Notably, as with telephone service, users 
pay both to initiate and to be able to receive communications whether open circuits or digital packets. 
Even retail users of the Internet often negotiate both price and service quality. New or renewing cable 
and telephone subscribers are typically offered various discounts (or months of free service); subscribers 
threatening to terminate service also may be offered discounts. 

Providers typically offer different Internet connection speeds or bundles of services at different prices. 
For example, business users may demand and be willing to pay more for faster speeds, and this is also 
true for some residential users. The actual performance of any interactive system using shared facilities 
varies according to capacity utilization. Each user's traffic varies, and at peak times or days capacity 
utilization in one or more parts of a network may approach 100%. Traffic then stops or slows as longer 
alternative routes (if any exist) are taken. Providers offering such service must invest in enough capacity 
to maintain the minimum service quality promised to each user even as overall traffic grows. 

Digital communications capacity is fungible, in the sense that capacity used for any given purpose can be 
repurposed for a different use. These changes require time and may involve new equipment; they are 
not costless. In this context, one must be very precise in defining "discrimination." In antitrust and 
economic analysis it is not discriminatory to charge different customers different prices unless the 
services provided are identical in all respects and also cost the same to produce. Note even then, 
discrimination may increase consumer welfare, enabling consumers with lower values to be charged 
lower prices. 

Internet users, whether residential or industrial, should expect to pay more for goods and services that 
cost more to produce, even when the "content" is identical or similar. Competitive markets produce 
that result and economic efficiency requires that result. The reportedly adverse popular reaction to the 
Fee's most recent proposal on net neutrality, which essentially took the position that charging more for 
higher speed service was not by itself discriminatory, suggests a widespread misunderstanding of how 
competitive markets work. A moment's reflection should make it plain that buying more of almost any 
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good or service, or a better quality of service, will cost more to supply and for that reason alone carry a 
higher price. If regulators forbid charging more for the more costly service the result will simply be that 
the service will not be provided. On the other hand, charging a price significantly higher than cost 
creates profitable opportunities for competitors or entrants to expand their market shares. Competition 
provides this discipline automatically. Regulation does not. 

Further, the "equal prices for all who provide the same content" interpretation of net neutrality rests on 
no coherent theory of social justice. Some regulatory interventions are at least nominally intended to 
benefit disadvantaged groups such as minorities, the elderly, or the poor, and thus to justify reductions 
in efficiency. There is no such argument favoring net neutrality. Unlimited Internet access at a below- 
cost price should not be an inalienable right. Its beneficiaries are not minorities, the elderly or the poor. 

Discrimination against competitors 

What about the fear that cable television operators that also offer Internet access will discriminate 
against suppliers of competing online video programmers? Several lines of analysis are helpful here. 

First, denying access to a competing supplier of a vertical service is not necessarily profitable, even if the 
cable company (for example) is the only local supplier of Internet access. Such a monopoly operator can 
charge a monopoly price for access. If it excludes a competing program supplier, however, it gives up the 
increased monopoly revenue that would come from the competitor's use of the access service. Charging 
users a higher price for programming is not guaranteed or even likely to offset the loss of monopoly 
revenue from transmission. Generally, a monopolist can only charge one monopoly price. Some 
exceptions exist. The old Bell System was an exception because its profits were regulated, and not at 
monopoly levels at a time when local telephone service was assumed to be a natural monopoly. 
Excluding competitors raised costs but also permitted higher prices to offset the costs of exclusion. The 
Bell monopoly lasted for many decades In part because of regulation. 

Second, it simply is not true that cable television operators have monopolies in the distribution of video 
programming, online or otherwise. Most U.S. households have access to at least three established 
providers of linear video services—one cable operator and two satellite companies. In addition, wireless 
broadband internet service is growing very rapidly, largely because of the popularity of smart phones 
and tablets, which can be and are used to watch online video. A growing number of individuals use such 
services as their chief source of video entertainment. This adds three or four additional wireless video 
and Internet access providers to the three pre-existing video suppliers and the one or two Internet 
access providers already serving many large cities. (The largest landline telephone companies, AT&T and 
Verizon, offer fiber optic broadband service to residential users in several densely populated areas.) This 
amount of competition is sufficient to make regulation a truly bad bet for improving consumer welfare 
and stimulating innovation. 


6 



50 


Further improvements in wireless broadband services lie in the future, even for relatively low- 
population-density areas: low earth orbit micro satellites are one such possibility. Today's large 
broadcast satellites are in geostationary orbit, much too faraway for interactive Internet services 
because of delays in transmission. Low earth orbit satellites are not stationary with respect to the Earth, 
so more of them are required to ensure that at least one is always serving a given area, but they are 
much less expensive to build and launch. Miniaturization, economies of scale, and private launch 
services continue to reduce costs. This technology may eventually offer an opportunity for even more 
competition in video and other broadband services. Also, suppliers in other nations, such as South Korea, 
are already developing so-called "5G" technology to harness new frequency ranges for terrestrial 
wireless services.^ 

The presence of competition in local digital transmission services means that, going forward, cable 
operators cannot successfully exclude video competitors from the market through discriminatory pricing 
or otherwise. It would be pointless to discriminate against or exclude rival program suppliers from access 
to digital cable subscribers. The FCC has traditionally ignored this conclusion by regulating each 
transmission technology as if the others did not exist. This Alice in Wonderland approach is rationalized 
by the structure of the Communications Act, which also takes a technology-based approach to 
communications law. Whatever the legal basis for the regulatory silos used by the FCC, the effect is 
anticompetitive. Regulation generally impedes competition. 

Third, even if anticompetitive behavior took place on a broad scale (hypothetically making antitrust 
solutions impractical) the FCC has the power to provide a competitive rather than a regulatory solution. 
Virtually all of the growing competition in broadband Internet service involves use of the radio spectrum. 
The FCC controls the amount of spectrum available for each use. The FCC can and should make more 
spectrum available for wireless broadband services and also permit licensees in other bands to 
repurpose their spectrum for wireless broadband. Indeed, It is now dearer than ever, from the FCC's 
spectrum auctions and subsequent market transactions, that markets rather than regulators should be 
deciding how spectrum should be allocated and assigned, using a property rights system. 

The bottom line here is that if a cable operator or other transmission entity is accused of attempting to 
exclude competitors through discriminatory tactics there should not be a high index of suspicion, and 
there should not be a prophylactic regulation. If what appears to be anticompetitive discrimination takes 
place it is more likely to be because the entity is pursuing a competitive advantage resulting from cost 
reductions or product improvements than because the intent is to harm consumers. In any case, 
exclusion is unlikely to be successful. Such situations rule out regulatory regimes and blanket 
prohibitions because they are likely to result in handicapping rather than encouraging competition. In 
contrast, antitrust law that treats each case on its merits is well-suited to the task of deterring or 
penalizing discriminatory behavior in the unusual situations where it may arise. Finally, if the FCC wants 


^ "ED, South Korea to Ally on Faster Mobile Access," Wall Street Journal Online, June 16, 2014. 

htt o:/7on li n e, vvsj.c o m./3rt icles/ eu-south-korea-to-l 3V-out-plan- for-5 g-netw orks- 140 28445 23?K EYWORDS-5G+vvire!ess 
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to ensure that Internet access is priced competitively, efficiently, and at the lowest possible prices, it can 
accomplish that goal best by eliminating its longstanding competitive restraints in spectrum markets. For 
example licensees are presently forbidden to use their spectrum assignment for anything but the narrow 
purpose specified in their licenses, even if the alternative use creates no interference problems and 
increases competition. 

As noted above, a relevant example of regulatory distortion is the incentive to expand the scope of the 
firm vertically into the sale of unregulated products, and a concomitant incentive to exclude competitors 
from such markets. This was the central economic basis for the Justice Department litigation, seeking to 
disintegrate the old AT&T vertically, that was commenced in 1974 and led to the 1982 settlement and 
the actual breakup in 1984. One policy basis for the lawsuit was the failure of the FCC, despite many 
years of effort, to prevent AT&T from finding ways to keep competitors out of potentially competitive 
markets into which it had integrated vertically. One way to characterize the problem is that because the 
Bell system owned the local telephone monopolies, it could force them to accept the lost revenues and 
lost profits that resulted from exclusion of AT&T's long distance and equipment competitors. Some of 
the loss would be made up by rate-of-return regulation and another part from paying supra-competitive 
prices for the goods and services supplied exclusively by AT&T to the local companies. FCC staff officials 
testified in the trial of the case that, despite strenuous effort, their attempts to prevent exclusionary 
conduct had failed. 

Behind the failure of the FCC's attempts to control AT&T's anticompetitive behavior were AT&T's control 
of the information (about, for example, its costs) required by regulators to monitor and control the 
company's behavior, AT&T's control of the definitions and pricing of its services, and the inherent 
constraints of administrative law on agency behavior. A leading example of those problems is the series 
of regulatory proceedings called Computer Inquiries I, II, and III. In those proceedings, the FCC sought to 
find an effective method to permit the old AT&T to provide services in unregulated competitive markets 
while ensuring that AT&T would not or could not engage in anticompetitive behavior by favoring its own 
subsidiaries. 

Among the regulatory strategies explored was the concept of the "fully separated subsidiary," a 
corporate unit organized to provide competitive services that was separated by an accounting firewall 
from the monopoly side of the business. But It became apparent that a meaningful accounting 
separation was impossible so long as the benefits from permitting AT&T to continue to supply inputs 
both to its own competitive downstream businesses and to the competitors it faced in those businesses 
arose from economies of scope or scale in the joint provision of inputs to both monopoly and 
competitive markets. For example, there exists no unique, economically legitimate method to allocate 
joint and common costs. In any case, so long as AT&T owned both the regulated monopoly business and 
the related competitive business, anticompetitive Incentives would persist. The Computer Inquiry 
rulemakings ended in morasses of complex, unworkable, and Ineffective or self-defeating regulations. 
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Remarkably similar problems arose in negotiations between AT&T and the Antitrust Division to settle the 
Section 2 antitrust litigation. The negotiations took place in the last days of the Carter administration and 
the early days of the Reagan administration. The talks ended with complex regulatory proposals 
ultimately abandoned by both sides as unworkable. They were referred to by the parties as Quagmire I 
and Quagmire II. AT&T chairman Charles Brown later explained his decision to accept the relief sought 
by the government in the antitrust case. The quagmires of unworkably detailed regulatory solutions that 
seemed inevitably to emerge from efforts to solve the underlying problem of incentive incompatibility 
{not his phrase) led him to conclude that isolation of the monopoly portion of the business from its 
competitive components was the only way AT&T would be able to escape endless private and public 
disputes with competitors and regulators, and become free to focus on its business of providing 
communication services. AT&T therefore capitulated. 

Unfortunately, Judge Harold Greene had not had the benefit of the Computer Inquiries and Quagmire 
experiences. When the government and AT&T filed the proposed settlement, with its stark and 
permanent isolation of the monopoly local service companies from participation in any competitive 
business requiring use of their monopoly facilities. Judge Greene rejected the platonic solution in favor 
of regulation by the court. He made exceptions for certain "information" services and he insisted on a 
waiver process, permitting the local monopolies to enter competitive lines of business on a case by- case 
basis with the court's consent. Predictably, the court was subsequently bogged down in massive and 
bitter multiyear waiver proceedings, most of which recapitulated the lessons of the Computer Inquiries 
and the Quagmires. 

The AT&T settlement ultimately was undone by the 1996 Telecommunications Act, which sought to 
solve the problem of competitive access to monopoly local telephone facilities by, among other policies, 
providing for the further (accounting) disintegration of local telephone facilities into "network 
elements," each to be offered and priced separately to businesses seeking to compete with the local 
Bells. The resulting FCC implementation procedures were repeatedly challenged by the Bells, resulting in 
several trips to the Supreme Court. The 1996 Act failed to induce facilities-based entry into local wire line 
telephony. Instead, market forces took an end-run around the Bell bottleneck. 

Despite Judge Greene's misstep, the temporary isolation of the Bell companies from long-distance 
service, combined with growing competition from wireless telephone providers and VOIP services such 
as Skype was sufficient to permit competition to develop both in long-distance and local telephone 
service. About forty percent of the U.S. population has now abandoned wireline telephone service 
entirely. The arrival of competition in local telephony (and, as it turned out, video services) was made 
possible by the advance of digital and wireless technology and continuing reductions in the hardware 
costs of providing such services. Competition has finally come to local telephone service, not because of 
a century of government regulation, but in spite of it. 
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We need not repeat history 

The history of attempts to regulate the old Bell System under traditional utility regulation principles 
(common carrier access rules and maximum price regulation) and the ICC's even less successful 
experience in eliminating discrimination in transportation suggest some lessons for communications 
policy today. Those lessons recapitulate the story of the earlier attempts to control discrimination in rail 
service. 

First, as the examples above attest, there is little clear evidence that traditional regulation ever achieved 
even its narrow objective of making nondiscriminatory service available to all at cost-based prices. On 
the contrary, discrimination on the basis of factors correlated with price elasticity has been a 
commonplace of regulation from the time of the 1887 Act to the present. The FCC, if it is to enforce what 
appears to be its version of net neutrality, will have to compare prices with costs for cable television 
systems and other multimedia providers. Joint and common costs are an inherent feature of the 
provision of Internet access and transmission. The task is simply beyond the FCC's abilities. 

Second, the regulation remedy makes the disease worse. Regulators and regulation often have served as 
deterrents to technical innovation, both by incumbent monopolists and potential entrants. Bell Labs was 
a famous source of invention, but AT&T was a ponderous and reluctant innovator— that is, implementer 
of new technology. The framework of regulation and the principles of administrative law gave incumbent 
producers great leverage in preventing entry by competitors. This, in turn, reduced the incumbent's own 
incentive to innovate. 

Third, there is no body of learning or experience from other contexts suggesting that these failures might 
be remedied significantly by "better" regulatory practices. The long run interests of consumers arguably 
are better served by unregulated (and therefore hopefully shorter-lived) monopoly than by regulated 
(and therefore likely semi-permanent) monopoly. In Internet access, fortunately, there is no incumbent 
monopoly and every chance that the extent of competition will increase— if the regulators act in 
consumers' rather than in incumbent suppliers' interest. 

With the possible exception of the platonic isolation approach of the original, never-implemented 1982 
Justice Department/AT&T settlement agreement, no approach to controlling anticompetitive behavior 
by vertically integrated, regulated monopolists in the communications industry or in transportation has 
been successful, and most have injured consumers' interests. If consumers really did face the imminent 
prospect of last-mile monopoly and anticompetitive access discrimination in broadband services, the sad 
lesson of history is that the "net neutrality" remedy is a cure far worse than the still hypothetical disease. 
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MEDIA I NVTNOW 

F.C.C. Begins Investigation Into Quality of 
Internet Download Speeds 

By EDWARD WYATT JUNE 13. 2014 

WASHINGTON — The Federal Communications Commission has opened 
an investigation into recent deals where entertainment companies like 
Netflix have agreed to pay Internet service providers like Comcast and 
Verizon for faster video delivery, a practice that critics contend will divide 
Internet service into fast and slow lanes. 

Tom Wheeler, the F.C.C. chairman, said on Friday that the purpose of 
the investigation was to see whether consumers were getting the speed and 
quality of service that Internet service providers had promised. The inquiry 
resulted in part from more than 19,000 public comments submitted to the 
F.C.C. in recent weeks urging it to protect Internet freedom, he said. 

"Consumers pay their I.S.P. and they pay content providers like Hulu, 
Netflix or Amazon,” Mr. Wheeler said. “Then when they don’t get good 
service, they wonder what is going on. I have experienced these problems 
myself and know how exasperating it can be.” 

He added: “To be clear, what we are doing right now is collecting 
information, not regulating. We are looking under the hood. Consumers 
want transparency. They want answers. So do I.” 

The thousands of comments from the public came in response to the 
agency’s proposal last month to institute a new set of rules that Mr. 
Wheeler and other commissioners said would keep the Internet free and 
maintain net neutrality, the concept that Internet service providers should 
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treat all legal web traffic equally. 

Critics, however, say the F.C.C.’s proposal would destroy net 
neutrality by allowing pay-for-priority deals, which could stifle start-up 
companies that do not have the cash to pay the tolls. 

The move by the F.C.C. is significant because it has begun an 
investigation of Internet service providers at the same time that it is trying 
to define whether it has jurisdiction over their businesses. There is no 
guarantee that the commission has the power to do anything, because 
there are currently no rules in place to enforce net neutrality; two earlier 
attempts by the F.C.C. to forge rules were thrown out by an appeals court. 

The agency has managed to get 1 nternet service providers to agree to 
abide by net neutrality. But the deal between Netflix and Comcast, struck 
in February, has opened the commission to criticism that it is not 
enforcing net neutrality principles. Even Netflix itself, after agreeing to 
pay Comcast, objected to the terms of the agreement, asserting that it 
should not have to pay to stream its video content to its customers. 

Mr. Wheeler as well as many others at the F.C.C. and in the Internet 
industry say that such agreements — known as peering or interconnection 
agreements — are not covered by net neutrality, arguing that the concept 
extends only to the so-called last mile of Internet service to the consumer’s 
screen. 

The agency does, however, have the authority to ensure that 
telecommunications companies act in the public interest, and Mr. Wheeler 
appears to be acting under that authority. 

Mr. Wheeler said he had viewed, “a couple of times,” a recent comedy 
segment by John Oliver on HBO’s “Last Week Tonight” that explored the 
net neutrality debate. Mr. Oliver urged viewers to contact the F.C.C. and 
protest against net neutrality rules that would allow fast and slow lanes. 

So many people did so that the comments section of the F.C.C.’s website 
became gridlocked. 

Calling the sketch “creative and funny,” Mr. Wheeler also noted that 
“satire is not C-Span,” suggesting that Mr. Oliver stretched some facts in 
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the interest of comedy. Nevertheless, “it represents the high level of interest 
that exists in the topic in the country, and that’s good,” Mr. Wheeler said. 
Comcast and Verizon said they welcomed the inquiry. 

“We welcome this review, which wUl allow the commission full 
transparency into the entire Internet backbone ecosystem and enable full 
education as to how this market works,” Sena Fitzmaurice, Comcast’s vice 
president for government communications, said in a statement. 

Most Internet service providers have said they intend to abide by net 
neutrality, and Comcast, as a result of concessions made when it bought 
NBCUniversal, is bound by the F.C.C. ’s previous rules even though a court 
threw them out. Comcast has also said it will abide by net neutrality rules 
as a condition of its present efforts to buy Time Warner Cable, as has 
AT&T with respect to its proposed acquisition of DirecTV. 

Public interest and consumer advocacy groups cheered the opening of 
the F.C.C. inquiry. These groups have been pushing for a strict definition 
of net neutrality and have asked the agency to reclassify Internet service so 
that it can regulated like a utility, similar to telephone service or electricity. 

Republicans in Congress have warned the F.C.C. against trying to 
regulate the Internet, echoing comments made by the agency's two 
Republican commissioners, who have said the net neutrality proposal is “a 
solution in search of a problem.” 

But Senator Patrick J. Leahy, the Vermont Democrat who leads the 
Judiciary Committee, said the inquiry was important. 

“As I said during the Judiciary Committee’s hearing on the Comcast- 
Time Warner Cable merger,” he said, “when Internet service providers can 
charge tolls or block access to their networks at the interconnection point, 
net neutrality rules alone may no longer be enough to promote an open 
Internet.” 
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Mr. Farenthold. Thank you, Professor. 

We will now go to Professor Wu. 

TESTIMONY OF TIM WU, PROFESSOR OF LAW, 
COLUMBIA LAW SCHOOL 

Mr. Wu. Chairman, Ranking Member, Members of the Sub- 
committee, thanks so much for holding this hearing. I welcome the 
opportunity. 

I can summarize my comments in a few sentences. I have the 
highest admiration for the antitrust laws and the agencies enforc- 
ing antitrust laws. But I simply don’t think they are equipped to 
handle the broad range of values and policies that are implicated 
by net neutrality and by the open Internet. 

Just to take a sample, what I am suggesting is that when we 
consider Internet policy, what we are really considering is not 
merely economic policy, not merely competition policy, but also 
media policy, social policy, oversight of the political process, issues 
of free speech. 

There are a wide range of noneconomic values that I fear the 
antitrust law, despite its expertise, despite the decades, indeed, 
over a century of lawmaking in that area, simply does not capture. 

And for that reason, I think that, despite its imperfections, we 
should stick with the process of FCC oversight of the Internet and 
enforcement of net neutrality rules. 

So let me break some of these ideas out a little bit. 

First, as I said, I have enormous appreciation for the antitrust 
laws and the agencies that enforce them. I served for some time at 
the Federal Trade Commission. 

And I think there are some advantages that the FCC could learn 
from in this area. There is a commendable insulation from influ- 
ence. The adversary process is very well handled. I think the FTC 
does a good job at what it does. 

The problem is with the FTC and other antitrust agencies is that 
they are optimized for one kind, or two kinds in the case of FTC, 
two kinds of problems. And that is the protection of consumer wel- 
fare through the competitive process. 

And this is obviously a worthy goal. I am not going to sit here 
and say we shouldn’t protect the competitive process. That is ter- 
rific. 

And this is typically accomplished by focusing on a complex and 
very sophisticated economic analysis, which, again, I commend 
when we are considering only the issue of competition. 

The problem is that in its day-to-day operations, the Internet im- 
plicates a whole host of noneconomic values, which are simply not 
well-captured by antitrust processes. 

Let me just give an example. Let’s imagine we had an Internet 
service provider that for its own reasons decided it did not like po- 
litical speakers on one or another side of the spectrum. Let’s say 
we had a different ISP that for whatever reason believed that local 
news sources were less valuable than national news sources and 
decided to favor them. Or let’s say we had an ISP that had a bias 
in favor of big speakers as opposed to small speakers, for whatever 
reasons. Or maybe just something totally irrational, like it favored 
one sports team, it just thought the New York Rangers were a bet- 
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ter hockey team despite losing the Stanley Cup than the L.A. 
Kings, and so tried to adjust coverage around sports. 

Whatever it was, these are the kinds of issues, whether political, 
social, sports, whatever, you name it, that simply do not register 
in the antitrust analysis, because if you have political bias, it 
doesn’t necessarily give a competitive advantage to the ISP. 

And so what I am trying to suggest here is that at stake in the 
net neutrality debate is really protection of the American political 
process and protection of the United States as an open society. And 
we can’t accomplish that simply — we can’t leave a matter that im- 
portant to the economists. That is what I am trying to suggest. 

I have great respect for economists. I have a great respect for 
economic analysis. But I want to suggest we cannot leave the mul- 
tiple values at stake in American society and in our political proc- 
ess to mere economic analysis. 

And I will close my comments right there. Thank you very much. 

[The prepared statement of Mr. Wu follows:] 
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Testimony of Tim Wu, Professor of Law, Columbia Law School 

House Judiciary Subcommittee 
on 

Regulatory Reform, Commercial and Antitrust Law 

“Net Neutrality: Is Antitrust Law More Effective than Regulation in 
Protecting Consumers and Innovation?” 

June 20, 2014 


Thank you for inviting me to testify about the prospects of using 
antitrust law, and in particular the powers of the Federal Trade Commission, 
to protect the norms related to Net Neutrality and the Open Internet. 

I stand second to no one in my respect and admiration for the Federal 
Trade Commission and the men and women who work there. I enjoyed the 
time I spent at the Commission, and I think the agency has a strong 
institutional culture appropriately focused on the consumer. The 
Commission’s decisions are thoughtful and relatively immune from undue 
political influence. Moreover, as an agency that oversees so many different 
industries, it is inherently less vulnerable to so-called regulatory capture. I 
should also say that I am a believer in the antitrust law, which I think has a 
critical role to play in protecting the competitive process. 

In short, I think the Commission is good at what it does and that the 
antitrust laws are important. Nonetheless 1 do not think the Commission is 
the right agency to oversee communications and media poHcy, as its 
enforcement of Net Neutrality rides would necessarily imply. The basic 
reason is straightforward. As 1 see it, the Commission is optimized to deal 
with two issues, both described in Section 5 of the Federal Trade Commission 
Act. The first is protection of the competitive process; the second is detecting 
and punishing the deception of buyers. These are, to be sure, important 
tasks. But they implicate only a subset of the important values and policies 
at stake. 

In particular, there are three very important pubhc values that I fear 
FTC oversight might not address: 

Free Speech & the Political Process. There is, in our times, an 
intimate relationship between Internet policy, free speech and the political 
process. At the risk of stating the obvious, the Internet now serves as an 
incredibly important platform for both political and non-political speech of 
every possible description. In this respect, it probably comes closer than any 
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other speech technology to creating Oliver Wendell Holmes’ vision of a 
marketplace of ideas. The Internet has also served as the launching pad for 
numerous political movements and campaigns, and has tended to provide a 
place for outsider parties and candidates to challenge the estabhshment.i 

When we understand the Internet as a speech and political platform, it 
is clear that protecting the open Internet — dealing with matters hke 
discrimination as between competing forms of content - has obvious 
implications for both free speech and the pohtical process. You might say 
that to protect the open Internet is much the same thing as protecting the 
United States as an open society. 

This becomes obvious when we look abroad, to countries where the Net 
Neutrality norms are less established and routinely violated. In many places 
around the world, we find the Internet censored by both government and 
private entities. Consequently it has become an important part of State 
Department pohcy to try and promote an open Internet abroad. As 
Secretary of State John Kerry remarked in April, “we need to continue to 
stand as we have for open markets, for open societies, and for an open 
Internet. ... The places where we face some of the greatest security 
challenges today are also the places where governments set up firewalls 
against basic freedoms onhne.” 

Unfortunately, issues like protecting an open society or safeguarding 
the political process are not, I’d suggest, ones that the Federal Trade 
Commission was designed to deal with. The Commission is, rather, designed 
to protect the competitive process. It approaches that problem generally by 
relying on sophisticated economic analysis. There is much to say in favor of 
this approach for competition pohcy. But economic analysis was never 
designed to reflect diffuse but important values like speech or a healthy 
political process. Questions hke how it might continue to protect an open 
society and prevent excessive control over political speech are not really the 
kind of things the Commission is designed to think about. 

Consider a few examples. Imagine an Internet carrier slows down 
Internet news sites of a particular pohtical viev^joint. Consider a mobile 
carrier deciding it wiU dechne to allow on its network any site that asked for 
political donations. These are forms of conduct that raise important issues, 
but simply do not register in a competition analysis, particularly if the action 
entahed no particular economic advantage for the parties involved. But they 
would obviously raise important concerns about the pohtical or speech 
environment in the United States. The examples given may be blatant, but I 
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want to suggest that speech concerns are inherent in many of the questions 
faced in any Net Neutrality dispute, or the underlying rules. 

Other Non-Economic Values. The point about speech and the political 
process is a specific example of a broader point. The Federal Trade 
Commission, as its name suggests, is inherently focused on trade - the 
buying and selhng of goods and services. Unfortunately, many of the highest 
value uses of the open Internet are not actually trade in goods or services. 
They are, rather, transactions whose value cannot be easily measured. Take, 
for example, an extended family that shares pictures over email or Instagram. 
This might arguably he one of the highest values of the network, hut it 
doesn’t show up in any calculation of gross domestic product. For 
grandparents usually don’t pay their sons and daughters to sell them 
pictures of their grandchildren, at least in my experience. 

Non-economic values are an inherent part of the media and 
communications industry. For that reason the Federal Communications 
Commission has long been sensitive to any number of non-economic concerns, 
such as the importance of regionalism, diversity in speech, and others. That 
has not been the history of the Trade Commission. Consequently, conduct 
that might affect non-commercial uses of the Internet might not be easy for 
the Trade Commission to take cognition of, because of its focus on 
anticompetitive practices and consumer deception. The lack of a quantitative, 
commercial value threatens to make such harms invisible. 

Innovation. Protection of the open Internet has, over the last several 
decades, functioned as a major innovation pohcy for the United States. Once 
again at the risk of pointing out the obvious, since the time of the AT&T 
breakup countless firms have grown up on the nation’s computer networks, 
creating a major driver of economic growth in this country. Since the 1990s, 
the United States has returned to a position of clear global leadership in the 
high technology industries, a position that seemed at times threatened in the 
1980s and 1990s. 

One way or another, the hght handed protection of open Internet 
norms over the last twenty years has served to protect the Internet as an 
innovation platform. I am not saying that the process has been pretty, but it 
has been effective. The question is whether the antitrust law is well 
equipped to continue that practice. In theory, the Sherman Act or the FTC’s 
prohibition on unfair methods can be interpreted to try to accomplish some of 
the same goals. Unlike speech or other non-economic harms, the protection 
of innovation is a stated goal of antitrust policy, so I will admit the matter is 
worthy of debate. 
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The problem is that the tradition in competition practice has been to 
focus on price-related harms — such as, classically, price-fixing cartels, or 
exclusionary conduct designed to maintain monopoly prices. As even 
economists acknowledge, competition policy has struggled to incorporate 
innovation or dynamic-efficiency concerns in its analysis.^ I’m not saying 
that this might be impossible, by any means. But it would require an 
antitrust approach that is far more focused on innovation, as opposed to 
pricing harms, that we currently see. 

•k it it 


If antitrust norms do not capture everything at stake in the protection 
of an open Internet, might the Commission’s statute be amended to better 
equip it to oversee Net Neutrahty norms on the Internet? This is, in theory, 
possible, but 1 think institutional history and agency expertise take longer 
time to change that statutory language. The agency, as I said earher, has a 
particular, Progressive-Era focus on commercial interactions, anticompetitive 
conduct, and consumer deception. It knows what it is looking for, and does 
what it can with the resources it has (I also think it should have more 
resources, but that’s another matter). 

Making the Commission the new guardian of an open Internet might, I 
think, require the agency equivalent of a brain transplant. For the agency to 
safeguard the open Internet would be to make it an agency dedicated to the 
protection of speech, innovation and non-economic values. I don’t think this 
would be impossible, but it would require the development of different kind of 
expertise and mindset at the agency. And, of course, that would come at the 
expense of losing some of the focus that the agency has now, rendering it less 
effective at enforcement of consumer protection and antitrust norms. That, 
at least, is something to be concerned about, 

I thank you for the opportunity to discuss these issues with the 
Subcommittee, and I welcome any questions. 


- Tim VVu, “Taking^ I n nova I ion Seriously- An(.il,rus( hm (brcemeni I (’ I n nova I ion 
MaLlereti Mosl, ' 78 Antilrusl Law Journal 313 (2012). 
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Mr. Farenthold. Thank you very much. 

We will now recognize the Chairman of the full Committee, the 
gentleman from Virginia, for the first round of questioning. 

Mr. Goodlatte. Thank you very much, Mr. Chairman, for your 
forbearance. 

And, Professor Wu, while I disagree with much of what you just 
said, particularly the thought that, as has been attempted in the 
past, regulating the content offered by broadcasters on television 
and radio, which was a very popular thing to do in the past, and 
now that that has been pushed aside to allow for freer speech, I 
would suggest to you that we have far greater diversity of opinion 
expressed in that traditional market. And the thought that we 
would need to have FCC commissioners regulating content on the 
Internet to make sure that somebody’s avenue to access to the 
Internet was fair and balanced would be, to me, an extraordinarily 
harmful thing to do. 

But I want to commend you on one thing and that is you have 
picked a name for this subject, “net neutrality,” that stuck. I have 
been at this issue for a dozen years. Congressman Rick Boucher 
and I introduced legislation before Congressman Conyers and Con- 
gressman Sensenbrenner did several years ago. We called it “open 
access.” And I think we would probably agree on the principle that 
the Internet should have open access to all the competitors and all 
of the consumers that have access to it. 

So let me direct a question first to Commissioner Wright. It has 
been reported that, during peak hours, Netflix traffic accounts for 
approximately a third of all Internet traffic. When I saw that re- 
cently, I was amazed. I think that is a great credit to the popu- 
larity of Netflix, of whom I am one of their customers. 

This amount of traffic could indicative of a significant market po- 
sition. One of the reasons that antitrust law holds more appeal 
than regulation is its ability to prosecute improper conduct by all 
market participants, not just a select few. And I am not in any way 
suggesting that Netflix has an improper market position. 

But to the extent that Netflix were to use its market position to 
engage in anticompetitive behavior, would antitrust law, or exist- 
ing or proposed regulation, be more effective at policing improper 
conduct? 

Mr. Wright. Thank you. Chairman. I appreciate the question. 

And “House of Cards” is quite a show. Whether it grants Netflix 
market power I think is a question that is one — the place where 
antitrust analysis began with such a question is what the antitrust 
laws do with respect to market power is say that if a firm achieves 
its market position by innovation, by building a better mousetrap, 
by making content that benefits consumers, this is the type of con- 
duct that the antitrust laws celebrate rather than condemn. Anti- 
trust laws step in when a firm with market power abuses it in such 
a way to make consumers worse off. 

Those sorts of concerns, that a Netflix, for a hypothetical exam- 
ple, or any firm in the broadband space with market power would 
discriminate in such a way to harm consumers would set off a set 
of standard analyses. The FTC and other antitrust agencies and 
courts, for that matter, have analyzed these problems for decades 
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upon decades in a variety of industries. And the formula, the algo- 
rithm, for analyzing these problems are now sort of well-known. 

I will say, with respect to the methodology rather than boring 
you with its details, that it is focused upon asking a central ques- 
tion of whether the conduct at issue makes consumers better off — 
in this case, Internet users — better off or worse off. 

Mr. Goodlatte. I am going to interrupt you there, because I 
want to direct one more question, and I have 1 minute left. I am 
going to direct it to Commissioner McDowell. 

Antitrust law has the benefit of being available for prosecution 
of improper conduct, if and when it occurs. In your view, has there 
been a demonstration of widespread abuses by Internet service pro- 
viders or other market participants that justifies deploying a be- 
fore-the-fact regulatory approach to potential improper conduct on 
the Internet? 

And a follow-up question is, can you explain why the FCC is un- 
willing to conduct a cost-benefit analysis before regulating such an 
important component of our national economy? Is it fearful of the 
potential results? 

Mr. McDowell. No, I am not aware of widespread market fail- 
ure. And that is why for years I called for a bona fide, peer-re- 
viewed market study to be put out for public comment time and 
time again. The FCC is O-and-2 in the appellate courts. I can’t 
speak to their motivations. 

The courts have now handed the FCC a very tiny legal needle, 
and it is trying to put a big, fat regulatory rope through that eye. 
I think they will fail again in court unless they are very, very care- 
ful. 

And if anything, this is an issue for Congress to look at, if there 
were a market failure to begin with, which there is not. 

Mr. Goodlatte. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Farenthold. Thank you, Mr. Chairman. 

We will now recognize the Ranking Member, Mr. Johnson, for 5 
minutes. 

Mr. Johnson. Thank you, Mr. Chairman. 

I would ask unanimous consent to include a letter from Con- 
sumers Union on the importance of rules to protect net neutrality, 
for it to be placed in the record. 

Mr. Farenthold. Without objection, so ordered. 

[The information referred to follows:] 
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POLICf « ACTION FROM CON5UMCF RCRORTI 


June 19, 2014 


The Honorable Spencer Bachus, Chairman 
The Honorable Hank Johnson, Ranking Member 
Subcommitlee on Regulatory Reform. 

Commercial and Antitrust Law 
Committee on the Judiciary 
U S House of Representatives 
Washington, DC 205 1 5 

Dear Chairman Bachus and Congressman Johnson 

■As strong supporters of both net neutrality and the antitnist laws. Consumers Union, the 
advocacy and policy arm of Consumer Reports, appreciates the Subcommittee's holding a 
hearing to bring further attention to the issue of how best to advance the goal of net neutrality. 

With the Internet becoming ever-more central to American life, it is essential that we 
not devolve into a two-tiered society where some get special preference over others And 
consumers agree In a recent national Consumer Reports survey, 58 percent were opposed to 
allowing Internet service providers to charge extra for preferential treatment Only 16 percent 
of those surveyed thought this was a good idea. 

Consumers Union has been very engaged in working with the Federal Communications 
Commission over the years to ensure that net neutrality is the law of the land. We were deeply 
disappointed when die court overturned the FCC’s net neutrality rules, and have been working 
ever since to convince the FCC to restore the rules by using Title 11 authority to reclassify the 
Internet as a public utility We have also asked the FCC and the Justice Department to 
investigate the recent Comcast-Netflix deal involving Netflix paying for faster access to 
Comcast customers, to detennine its impact on net neutrality and competition. 

As the Subcommittee considers the role the antitrust laws can play in advancing the 
goals of net neutrality, we hope you will bear in mind that the antitrust laws address specific 
kinds of harmful marketplace conduct - agreements in restraint of trade, monopolization and 
attempts to monopolize, and mergers that may substantially lessen competition. However, 
there are other kinds of harmful marketplace conduct that the antitrust laws do not reach 

Net neutrality is one area where the antitrust laws cannot be counted on to provide the 
complete solution An Internet service provider raising prices on targeted content providers or 
on targeted consumers may or may not be violating the antitrust laws. But even if that conduct 
is not violating the antitrust laws, it is harming consumers, and it needs to be prohibited. That 
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is why we support the Federal Communications Commission’s vigorous use of its broader 
public interest authority in this area 

The principle of net neutrality reflects an overriding policy judgment that the benefits of 
the Internet, for consumers and for the overall economy, are be.st achieved if the Internet is 
available to everyone on equal, nondiscriminatory terms. We need a regulatory framework that 
promises to achieve that goal The antitrust laws are not inconsistent with that goal, and can 
also help promote it, but they are not by themselves sufficient to fully achieve it. 

We need the FCC to restore network neutrality rules that will ensure an open and 
accessible Internet for everyone 


Sincerely, 



Delara Derakhshani 
Telecommunications Counsel 


George P. Slovet 
Senior Policy Counsel 


cc: 


Members, Hou.se Judiciary Committee. 
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Mr. Johnson. And I would also, for clarification, just note that. 
Commissioner Wright, you are testifying before us today only in 
your individual capacity, and that your oral and written testimony 
do not necessarily reflect the views of the Federal Trade Commis- 
sion. 

Is that correct? 

Mr. Wright. That is correct. 

Mr. Johnson. All right, thank you, sir. 

Now, Professor Owen, you stated that most consumers are con- 
fused about the definition of the term “net neutrality.” Would you 
give us your definition? 

Mr. Owen. I don’t have my own definition. 

Mr. Johnson. Okay, well, I will tell you what, then 

Mr. Owen. I do my best to infer it. 

Mr. Johnson. All right, let me ask, then, for Professor Wu to 
give us his definition of the term. 

Mr. Wu. Net neutrality is a principle that suggests that Internet 
carriers should give consumers what they want when they want it, 
and not stand in the way, not to block some sites, and not to favor 
some sites over others. It is just a basic principle of nondiscrimina- 
tion, which we have in many public accommodations, inns, hotels, 
airlines, and so forth, as applied to the basic transportation facili- 
ties of the Internet. 

Mr. Johnson. All right, thank you. 

Commissioner Wright, the U.S. Supreme Court’s recent decision 
in American Express v. Italian Colors upheld the rights of compa- 
nies to force arbitration of antitrust terms through adhesive 
clauses hidden in contracts in companies’ terms of service online. 

Are you familiar with that decision? 

Mr. Wright. I am vaguely familiar with that decision. 

Mr. Johnson. Well, in her dissent. Justice Kagan clarified the 
issue. She said that as a result of that decision, AMEX’s contract 
will succeed in depriving Italian Colors of any effective opportunity 
to challenge monopolistic conduct allegedly in violation of the Sher- 
man Act. The Federal Arbitration Act, the majority says, so re- 
quires. Don’t be fooled, she says, only the Supreme Court so re- 
quires. The Federal Arbitration Act was never meant to produce 
this outcome. In the hands of today’s majority, arbitration threat- 
ens to become more nearly the opposite, a mechanism easily made 
to block the vindication of meritorious Federal claims and insulate 
wrongdoers from liability. The Court thus undermines the Federal 
Arbitration Act no less than it does the Sherman Act and other 
Federal statutes providing rights of action. 

So, Commissioner Wright, in your written testimony, you argue 
that the courts should set the rules of the road for Internet open- 
ness through antitrust law. But how could a complaint of anti- 
competitive behavior even reach the courts if it is lawful to force 
every consumer, small business, and employee to arbitrate their 
claims in a foreign venue that is secret, that is for profit. 

You are familiar with arbitration process — no jury trial, no right 
to appeal. 

How does your opinion about how the Internet should be regu- 
lated fare in light of that Supreme Court ruling? 
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Mr. Wright. I appreciate the question, and I am going to give 
you two quick answers. One is, there is nothing in that decision 
that would preclude the FTC or DOJ from bringing a case. We are 
not in arbitration agreements with any of the companies at issue. 
We bring investigations in areas where there are arbitration 
clauses all of the time. 

Mr. Johnson. The public, though, would be banned, essentially, 
from a jury trial. 

Mr. Wright. The second reason — so that speaks for the public 
agencies, like the FTC and DOJ. 

Mr. Johnson. We would need the public subject to the govern- 
ment going to court. 

Mr. Wright. The second part of the answer, with respect to pri- 
vate rights of action, I can tell you, perhaps not on an industry- 
by -Indus try basis, but private rights of actions, both before and 
after the Supreme Court’s decision in Italian Colors, are alive and 
well. 

There is no downtick in exercise of private rights of antitrust ac- 
tion. In fact, over the last 30 years, private rights of action are at 
an all-time high. 

Mr. Johnson. Well, they are going to be at an all-time low, as 
we proceed forward under this U.S. Supreme Court ruling, which 
actually snuffs out the constitutional right. Seventh Amendment 
right, to a jury trial where the case in controversy exceeds $20 or 
more. 

So I will, at this time, yield back the balance of my time. 

Mr. Farenthold. Thank you very much. 

The gentleman from Southern California has indicated that he is 
under a time constraint, and out of the good sense of yielding to 
my full Committee Chair on Oversight and Government Reform 
Committee, I will now recognize Mr. Issa. 

Mr. Issa. Thank you, Mr. Chairman. And as a result, I will go 
to a different Subcommittee on the other side of this wall in just 
a few minutes, and I thank you. 

Professor Wu, I really appreciate your being here. I think you 
have given us the appropriate characterization of the true reason 
for net neutrality. You said it was social media policy, speech pol- 
icy, political policy. You used words including control. All of that, 
you did voluntarily here, right? 

So what you are saying, in effect, is that if the FCC gets ahold 
of this, we would go back to the “Leave It to Beaver” times, times 
in which two married adults had to be in twin beds in order to get 
past the social norms of the day, times in which even today Bill 
Maher, who I often disagree with, can’t be on broadcast, because 
the FCC won’t let him on because he uses the “F” bomb too often, 
times in which complaints are being considered today and in the 
last year against “Two and a Half Men” because they are too sexu- 
ally explicit. 

This is the FCC’s role. They are a regulatory policy entity that 
actually does limit free speech, carefully questions moral norms 
and the like. 

Do you have any way to tell me that that is not true, after your 
opening statement? 

Mr. Wu. What I am trying to suggest 
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Mr. ISSA. Please answer the question, then you can pivot to your 
suggestion. 

Mr. Wu. I am suggesting that if the antitrust agencies over- 
take — 

Mr. IssA. No, no. You were telling me the good reasons for the 
FCC to have this kind of control. And I have countered with you 
are absolutely right. Everything you said about social policy, 
speech, political, these are things the FCC has controlled over the 
airwaves for my entire life. 

Commissioner McDowell, you probably have the best perspective, 
because you are a former commissioner. And there is nothing like 
somebody who has been on both sides of it. 

Do you have any question but that, in fact, that is still today a 
part of how the FCC views its mandate, when it takes complaints 
on whether “Two and a Half Men” is crossing the line in broadcast? 

Mr. McDowell. Absolutely. The FCC has control over speech 
over broadcast licensees under a doctrine called spectrum scarcity, 
which its days may be numbered at the Supreme Court. We don’t 
know yet. 

But it does have control over speech. 

And to build on Professor Wu’s comments, and a lot of other net 
neutrality proponents, this is about bringing such controls to the 
Internet as well. It is social policy, speech policy, political regula- 
tion policy. And I think that actually does summarize it quite well, 
just as he said. 

Mr. IsSA. Well, I have been in Washington for nearly 14 
years 

Mr. Wu. With respect, if I can answer the question? 

Mr. IsSA. Well, I think you answered it wonderfully in how you 
phrased it. 

Mr. Wu. No, I would just say that I 

Mr. IssA. Professor, Professor, Professor, I will ask the Chair to 
remind you this is my time. I got an answer to your question. I will 
come back to you in a moment. 

Mr. Wu. All right. 

Mr. IssA. In my 14 years, the one thing I have noticed is that 
we like to harmonize things. 

So, Commissioner Wright and Commissioner McDowell, do you 
have any question but that there would be, if the FCC takes full 
net neutrality authority, if you will, that the FCC, by definition, 
will tend to want to harmonize other spectrum, such as broadcast 
and its limited cable role, with the Internet? 

In other words, the rules of the road for broadcast that have 
given us not having things on broadcast inevitably would be ap- 
plied, at least in some part of the Internet, maybe similarly to how 
we regulate cable can only go so far. And I am just going to give 
you a simple question: You can’t put what some people consider 
pornograp% on broadcast television, can you? 

Mr. McDowell. No. 

Mr. IssA. And it is extremely limited as to what can be on cable? 
It cannot be a free-for-all? 

Mr. McDowell. It cannot be obscene. It is a different constitu- 
tional standard. 
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Mr. ISSA. Right. But on the Internet today, it is limited only to 
criminal acts, is that correct? You can put anything on the Inter- 
net, no matter how much somebody doesn’t like it, as long as it is 
not a crime, is that correct? 

Mr. McDowell. Correct. 

Mr. IssA. And if it is a crime, then law enforcement regulates it? 

Mr. McDowell. Correct. 

Mr. IsSA. Okay. 

Professor Wu, I will give you the last word. Do you see any in- 
consistency with exactly that? Because you are talking about in 
your statements about speech policy, social policy, control? Isn’t 
that part of the concern the American people should have, that 
much of what they see on the Internet could be regulated out of 
existence? 

Mr. Wu. No, I disagree. Net neutrality prevents the exact oppo- 
site. Net neutrality protects the 

Mr. IssA. Net neutrality doesn’t exist. Net neutrality is a concept, 
isn’t it? 

Mr. Wu [continuing]. Platform for a diversity of freedom of 
speech. We have had net neutrality rules, de facto, for the last 20 
years. We have had an incredible outpouring of speech from all 
across the political spectrum. 

And I am suggesting that if we maintain 

Mr. IsSA. Professor, Professor, your own words indict you. 

One last quick question. It is an antitrust question. Isn’t our real 
ability to ensure competition in our control, if we, as a Congress 
and this Committee, define the relevant market, so that in fact it 
is intended — and promote competitiveness by defining a relative 
market to a low enough level to always ensure free flow of competi- 
tion? 

Mr. Johnson. Mr. Chairman, I would ask for regular order, if we 
are not going to allow Professor Wu to answer the question. 

Mr. Farenthold. It is Mr. Issa’s time. I indulged you with 

Mr. IsSA. To be honest, any of them can answer any of the ques- 
tions, and the last question is one. 

I think I got the answers from Professor Wu. 

Mr. Johnson. The time has expired, Mr. Chairman. 

Mr. IssA. Mr. Johnson, when the gentleman goes off of the actual 
question, it is not his time. And Chairman Conyers is over there, 
and he knows well. I ask a question. I asked Professor Wu to an- 
swer the question and be succinct. Now the fact is the pertinent 
question right now, and I don’t care how much time the Chairman 
gives to Professor Wu to go on disagreeing with us, but the perti- 
nent question is the antitrust relevant market question. 

I would appreciate all four witnesses answering. 

Mr. Farenthold. We will give them a short time to answer. And 
as your time is up, we will allow each witness a couple seconds to 
go in, and then we will recognize the gentleman from Michigan, if 
anyone wants to tackle that. 

Mr. Wright. I hate to do it at this point, but can you repeat the 
question? 

Mr. Farenthold. No. 

Mr. IsSA. It is short. The relevant market, in other words, how 
we define competition — is competition an entire State or is competi- 
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tion what is available to you in your home. Those kinds of relevant 
markets we can set, which, of course, would make antitrust harder 
and harder to circumvent, which would push for more antitrust 
control over entities that have 60, 70, or 100 percent market share 
in your particular rural home. 

Mr. Wright. That is a — yes, that is correct. There is a standard 
mode of market definition analysis with antitrust that I think has 
very sound economic principles that I think would serve just fine 
here. 

Mr. McDowell. So the definition of markets is very key with 
what the FCC does in defining the public interest under its public- 
interest standard. And when it comes to broadband, there is coaxial 
cable, there is fiber, there is copper, there is DSL. 

There is also wireless broadband, the fastest-growing segment of 
the broadband market. And there is unlicensed wireless broadband, 
which I have been a big proponent of for a long time. 

But also what is important here is how these companies are con- 
verging. These and no longer dumb pipes. As everything migrates 
to Internet protocol, there is intelligence embedded in networks. 
And if you are a content delivery network, you have networks. And 
if you are a traditional telco or cable company, you have networks, 
and you have intelligence and content embedded in those. 

And from an engineer’s perspective, they are starting to look a 
lot alike. And so the danger for the government trying to parse this 
and with a scalpel somehow outguess the marketplace, that is the 
big danger that will undermine innovation and investment, and our 
competitive advantage. 

Mr. Farenthold. Professor Owen, if you could be real quick, we 
are way over on time here, if you want to take a stab at it. You 
are welcome to pass. 

Mr. Owen. I have been invited to pass. I pass. 

Mr. Farenthold. Professor? 

Mr. Wu. All right. I will answer the question. 

Market definition is essential to the antitrust policy, and it 
would determine everything we do in this area. And it is one of the 
problems in this area, because the FCC is equipped to deal with 
issues like regionalism, like localism, like diversity, which are im- 
portant American values that aren’t captured by an analysis that 
only focuses on market definition. 

Mr. Farenthold. Thank you very much. Professor Wu. 

And we will now recognize the Ranking Member of the full Com- 
mittee, the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you. Subcommittee Acting Chairman 
Farenthold. 

Mr. ISSA. He looks good in that chair, though. 

Mr. Conyers. I am impressed with the fact that we have three 
very distinguished witnesses taking one position, and Professor 
Wu, I would just like to go through a few things in the minutes 
that I have. 

Would the FCC be regulating content, as was suggested by our 
full Committee Chairman Goodlatte? 

And isn’t antitrust regulation weak and slow, and can’t operate 
in a preventive way? 
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Mr. Wu. The answer to the question is the FCC would not be 
regulating content. Net neutrality is not a call for content regula- 
tions. It is a call for nondiscrimination norms on the Internet, 
which everyone on this panel seems to agree with in one form or 
another. 

And my suggestion is that by having a neutral platform, it has 
served as an incredible platform for free and diverse speech, and 
threats to the neutrality network ultimately threaten speech envi- 
ronment and the political process of the United States. 

I mean, how many political outsiders have come from nowhere 
from an Internet campaign? I would suggest, with respect to the 
Chairman of the full Committee — he seems to have left — that he 
has things precisely wrong, 180 degrees wrong, and doesn’t seem 
to understand the Internet very well, because, under net neu- 
trality, over the last 20 years, we have an incredible flourishing of 
speech, including his speech, which would probably not have been 
heard in an earlier era. 

He owes and all speakers owe the Internet an incredible debt of 
gratitude for getting their voices out there, all of the speakers in 
our society. 

And so what I am suggesting is net neutrality has supported and 
upheld this network as a platform for speech and a platform for in- 
novation and a platform for noneconomic values. None of this is 
well-captured by antitrust scrutiny. 

The FCC has taken — it hasn’t always been pretty, but over the 
last 20 years, it has taken a light-handed approach that has had 
incredible benefits for the entire society. 

And I agree with your suggestion that the antitrust laws, had 
they been in place over the last 20 years, probably would not have 
been adequate to oversee and create the kind of incredible speech 
and innovation environment we have seen over the last 20 years. 

So I thoroughly agree with your suggestion, and I think that the 
FCC, despite its imperfections, remains the right agency to oversee 
this network. 

Mr. Conyers. I would like now to turn to our other three wit- 
nesses and ask if there was anything objectionable that was just 
uttered by Professor Wu? 

Yes, former Commissioner? 

Mr. McDowell. It is great to see you again. Congressman, by 
the way. 

So I am not going to say an objection, but I think there is a fine 
point of distinction, especially for the House Judiciary Committee, 
which has jurisdiction over the First Amendment, which is when 
we are talking about speech, what I think the professor is offering 
is speech balancing. In the broadcast context, historically at the 
FCC, we call that the fairness doctrine. That would probably be 
ruled unconstitutional by the Supreme Court today. 

So when you have private parties speaking on private platforms, 
the constitutional precedent says the government can’t balance the 
speech, that that is actually censorship. 

When private parties shout down one another, that is not censor- 
ship. Censorship inextricably is intertwined with state power and 
state involvement. 
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Now, we want the Internet to be open and free and a great plat- 
form. That is going to come through abundance and competition. 
And that is what regulation actually subverts. 

Mr. Conyers. Could I ask Professor Wu my last question? 

Mr. Farenthold. Sure. 

Mr. Conyers. Why can’t most people see what I think I have 
heard? Why is antitrust, which is slower and weaker and can’t get 
in front of a problem, why would it be advocated over the FCC? 

Is there something I don’t understand going on underneath this 
discussion? 

Mr. Wu. I, certainly, don’t advocate it. 

Antitrust is slower and sometimes weaker. It is not always weak- 
er. The AT&T breakup was pretty strong. 

But I think what it does is it would turn, as opposed to being 
a public debate over the open Internet, it would turn to an econo- 
mists’ debate where you have one set of economists with one set 
of data and another with another. 

And as I have suggested, many of the important values, which 
I think are values in our communication network, values of our 
media, would be neglected. 

Mr. Conyers. But there is more than that? 

Mr. Wu. Yes, there are important values — localism, regionalism, 
diversity, technical expertise, all of which are lost when we turn to 
a purely economic analysis that only considers economic, financial 
aspects of the Internet. 

Mr. Conyers. Thank you very much, Mr. Chairman. 

Mr. Farenthold. Thank you, Mr. Conyers. 

I will now recognize myself for 5 minutes for questions. 

I am going to start with Professor Wu. I was going to not engage, 
but you have drawn me on. 

So what is broken now? Give me some examples of where you see 
Internet service providers regulating political speech or shutting 
down potential speakers? I don’t see a big public outcry that this 
is happening. 

Mr. Wu. Right, I would point to the countries outside the United 
States where they don’t have net neutrality to suggest where you 
see the problem. 

Now, in the United States 

Mr. Farenthold. But it is countries themselves that are doing 
that through their Internet policy, not so much private sector ISPs. 

Mr. Wu. Often it is a mixture of the two, whether it is the pri- 
vate ISP or the government involved. I also don’t think the govern- 
ment should discriminate, should censor the Internet either. 

Let me say, the reason we haven’t had a problem over the last 
20 years is that we have had du jure or de facto net neutrality pol- 
icy in place. 

Mr. Farenthold. Again, I have limited time, so I want to get to 
some other people. 

This sounds like an “if it ain’t fit broke, don’t fix it” kind of argu- 
ment. I have been on the Internet for a very long time. Back when 
I was in college in the 1980’s accessing USENET and things like 
that. And whenever there was some sort of content regulation or 
something that wasn’t deemed fair, there was a huge outcry. And 
I don’t think there is a more vocal advocacy group out there than 



87 


Internet users. We need look no further than we were looking at 
SOPA and PIPA in this Committee to see how effective an advocate 
Internet users are. 

You have the ability, even though we are seeing a consolidation 
in the number of providers in the vast — outside of rural areas, you 
typically have two or three providers. You have a cable provider, 
a wireline provider, and a wireless provider of broadband. 

So, Commissioner Wright, Commissioner McDowell, do you see it 
broken? Do you see a problem here? 

Mr. Wright. I don’t. And the FTC has studies in this regard. 

But I want to focus on one part of your question, which is the 
values. We heard a lot about the values of Internet users in a vari- 
ety of ways, reflecting on the debate. 

I think that is important to note that what consumers value in 
their activities on the Internet is in fact what lies at the center of 
antitrust analysis. I have heard now, I think, something that needs 
correction with respect to how cramped a view of antitrust sort of 
is out there. 

Antitrust is a consumer welfare-based system. This means what 
economists do is not merely focus on the things we can count, but 
also on what consumers value. 

And to the extent in antitrust analysis that things like the 
amount of content, the quality of content, innovation, things other 
than price and quantity, these are captured within an antitrust 
analysis. 

Mr. Farenthold. Commissioner McDowell, did you have any- 
thing you wanted to add? 

Mr. McDowell. So, first of all, I would like to say the Federal 
Trade Commission can act at the same speed as the Federal Com- 
munications Commission, or lack thereof So the idea that antitrust 
law is slower moving is just not the case. 

But also, I think it is important to point out that those countries 
where the Internet is regulated more, there is less freedom overall, 
but especially less freedom of speech. There is a direct correlation 
between more regulation, more state involvement with the net and 
less freedom, because these countries are balancing — it is really 
censorship. 

Mr. Farenthold. So potentially, could some of these net neu- 
trality regulations get in the way of innovative offerings? 

I pay close to $100 a month for my Internet access. I like it fast. 
I have four people in my house who are typically all streaming at 
the same time. But my mother, before she passed away, was email 
and Facebook. With net neutrality making these streaming services 
equally available, as opposed to somebody who just wants to use 
the Internet and email, doesn’t it force Internet service prices high- 
er and take away my options to buy a limited account? 

Mr. Wright. The case for antitrust overregulation is as simple 
as this: The general economic view is these types of contracts 
across many industries help consumers. What the antitrust ex post 
approach allows you to do is have the benefits of those contracts 
when they help consumers and reserve enforcement for those in- 
stances where we can find, and we do, abuses of market power. It 
allows consumers to have both. 
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Mr. Farenthold. All right. And Professor Wu and some net neu- 
trality advocates have suggested that antitrust law is ill-equipped 
to deal with this. While I disagree, are there any tweaks that we 
should he looking at in antitrust law that would perhaps address 
these problems and be there, should the problem arise? 

Mr. Wright. Antitrust over the last 50 years has evolved signifi- 
cantly a fine-tuned approach based on modern economics that fo- 
cuses on consumer welfare. That approach is one that incorporates 
things like nonprice dimensions, quality and innovation, exactly 
the things that we would want an antitrust policy to do. 

In my view, the consumer welfare approach has served antitrust 
incredibly well. It is flexible enough to reach these types of con- 
cerns, and, in my view, doesn’t need any tweaking. It does what 
it does well. What it does well is broader than some of what we 
have heard. And I don’t think it should do more than what it al- 
ready does well. 

Mr. Farenthold. Thank you. 

I see my time has expired. We will now recognize the gentlelady 
from Washington, Ms. DelBene. 

Ms. DelBene. Thank you, Mr. Chair. 

And thanks to all of you for being here today. Appreciate it. 

It is clear that we have bipartisan interest in ensuring a free and 
open Internet. And we all appreciate how essential it is to innova- 
tion and economic growth. And I appreciate that there are very dif- 
ferent views on how we get there. 

I believe that it is critical for the FCC to implement strong, en- 
forceable rules that will protect consumers and make sure there 
are clear protections against blocking and discriminating on con- 
tent. 

Commissioner Wright, your testimony suggests you believe that 
the fears that network discrimination via broadband providers 
could lead to competitive harm are unwarranted. I am not sure I 
agree with that, but can you please talk more about what you see 
as the potential benefits or efficiencies that these type of contracts 
will create for consumers, and how consumers are going to actually 
see that? 

Mr. Wright. Sure. The idea of discriminatory what we call 
vertical contracts — for example, between broadband providers and 
content providers — these types of contracts have been the focus of 
antitrust inquiries and economics for a century. 

Sometimes what they do, when we have close relationships be- 
tween folks in different parts of the supply chain, is align their in- 
centives more closely to provide new types of services by combining, 
not by merger, but by contract. 

Ms. DelBene. But specifically, a consumer today, what do you 
think they are going to see today in terms of benefits? When I hear 
from consumers, I hear concerns about net neutrality and violating 
the principles of net neutrality. I hear concern about pricing. 

When you say there are benefits? 

Mr. Wright. So, for example, business models that charge — I 
mean, the heart of discrimination. Business models that charge dif- 
ferent prices to consumers can allow lower prices to disadvantaged 
consumer groups for different types of services that might be 
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charged for higher prices. That discrimination gives some people 
cause for concern, and I understand that concern. 

But it also provides, and I don’t think that there is any debate 
in economic literature about this, that it provides real benefits to 
consumers by facilitating the growth and entry of new products, 
new business models, sometimes differentially priced or differen- 
tially designed. But those provide real benefits. 

Ms. DelBene. So I guess I have a question for Professor Wu, 
then. 

Did the regulation of the Internet today prevent venture capital- 
ists or others from investing in startups like Google and Yahoo? 
Have we seen a lack of innovation? 

Mr. Wu. No. We have had a net neutrality policy for the last 20 
years, maybe 30, depending how you count. 

And we have had, during this period, the most astonishing period 
of economic growth and development centered on the Internet that 
we have ever seen in telecommunications. And it has been a tide 
that has risen all boats. 

The telecommunication sector itself, cable and telephone compa- 
nies, are very profitable. And we have just had one great innova- 
tion after another. 

I have suggested that under the net neutrality policy, we have 
approached what economists aspire to, which is a market with very 
few barriers to entry. 

Ms. DelBene. And we, de facto, today have a net neutrality pol- 
icy that has been in place that folks have been operating under. 

Mr. Wu. Right. 

Ms. DelBene. Maybe not formally, but in some ways formally, 
but also informally. 

Mr. Wu. Yes. I am going to agree with the sentiment, if it is not 
broken, don’t fix it. We have had net neutrality policy for the past 
20 years, and it has been terrific. 

This is no time to jettison it, jettison the FCC and turn to anti- 
trust instead, which is unproven and will likely lead to dis- 
appointing results as compared to a successful policy we have had 
for the last 20 years. 

Ms. DelBene. So doing that would be a change. 

Mr. Wu. That would be a change. The change would be moving 
to antitrust. 

The FCC oversight has been terrific, both in terms of economic 
development and innovation. 

Ms. DelBene. I also want to say that may be why we have a let- 
ter from over 100 Internet companies, from large companies, 
startups, services, who wrote the letter to the FCC last month, ar- 
guing that the commission’s rules should protect users and Internet 
companies on both fixed and mobile platforms against blocking, dis- 
crimination, and paid prioritization. 

Mr. Chair, I ask for unanimous consent to submit this record for 
the record. 

Mr. Farenthold. Without objection, so ordered. 

[The information referred to follows:] 
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Federal Communications Commission 
445 12th Street, SW 
Washington D.C. 20554 

May 7, 2014 

Dear Chairman Wheeler and Commissioners Ciyburn, Rosenworcel, Pai, and O'Rieliy; 

We vjrite to express our support for a free and open internet. Over the past tv/enty years, American 
innovators have created countless Internet-based applications, content offerings, and services that 
are used around the world. These innovations have created enormous value for internet users, fueled 
economic growth, and made our Internet companies global leaders. The innovation we have seen to 
date happened in a world without discrimination. An open Internet has also been a platform for free 
speech and opportunity for billions of users. 

The Commission's long-standing commitment and actions undertaken to protect the open Internet 
are a central reason v,/hy the Internet remains an engine of entrepreneurship and economic growth. 

According to recent news reports, the Commission intends to propose rules that would enable phone 
and cable Internet service providers to discriminate both technically and financially against Internet 
companies and to impose new tolls on them. If these reports are correct, this represents a grave 
threat to the Internet. 

Instead of permitting individualized bargaining and discrimination, the Commission's ruies should 
protect users and Internet companies on both fixed and mobile platforms against blocking, discrim- 
ination, and paid prioritization, and should make the market for Internet services more transparent. 
The rules should provide certainty to all market participants and keep the costs of regulation low. 

Such ruies are essential for the future of the Internet. This Commission should take the necessary 
steps to ensure that the Internet remains an open platform for speech and commerce so that America 
continues to lead the world in technology markets. 


Sincerely, 
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Assembly Made, Inc, 

Flurry 

Minds + Machines 

Authentise 

Fonebook 

Misk 

Automattic/WordPress.com 

Funeral Innovations 

MixRank 

BadgerMapping 

Gandi 

MobileWorks 

Bitnami 

Gawker 

Motionry 

BItTorrent 

General Assembly 

MozartMedical 

Blu Zone 

Github 

Mozilla 

CBeyond 

Grid 

NOTCOTInc 

Chirply 

Flandy Networks 

O'Reilly Media 

Clef 

Flaystack.tv 

OfficeNinjas 

CloudFare 

Fleavybit Industries 

Open Materials 

Codecademy 

FlelloSign 

Open Spectrum 

CodeCombat 

FleyZap 

OpenDNS 

CodeHS 

iFixit 

Opera Software ASA 

CodeScience 

iLost 

PayTango 

Colourful Rebel 

Imgur 

Pocket/ReaditLater 
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Poll Everywhere, Inc 

UberConference 

Printrbot 

UltiMachine 

Pubiitas.com 

Ustream 

Raliyware 

Vidmaker 

Recrout 

Voiary Foundation 

Redbubble 

Voys Telecom 

Rewheei/Digital Fuel Monitor 

Waxy 

Reylabs 

Worldly 

Rogue Labs 

Xola 

Shapeways 

Yanomo 

Sidecar 


Sift Science 


Simpoiaris 


SketchDeck 


Skytree 


SlidePay, Inc 


Sociaiscope 


Solidoodle 


SpiderOak 


SpoonRocket 


Spotfront 


StackExchange 


StartX Stanford 


Statwing 


Tastemaker 


The Next Web 


Triggit 


Tsumobi 


Tucows 



Twi!io 
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Ms. DelBene. So that is an example of folks feeling like we have 
a competitive environment today where they have been able to 
thrive and innovate, and want to make sure that we continue to 
maintain that. 

So with that, Mr. Chair, I yield back. 

Mr. Farenthold. Thank you very much. 

We will now recognize Mr. Smith. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. Thank you 
for holding this hearing. 

I think it is important that we examine the importance of the 
antitrust laws can play in the discussion of the Internet, and par- 
ticularly net neutrality debate. 

In my first question is for Mr. McDowell. How would additional 
regulation impact small and midsize Internet providers? 

Mr. McDowell. Well, there is evidence in the record at the FCC 
during various rounds in 2008 and 2010, and I think coming in 
now under the current proceeding, wireless Internet service pro- 
viders, WISPs we call them, and others were very concerned about 
this. Explicit evidence in the record, statements by owners saying 
they have been questioned by their banks as to what their future 
would look like, as to whether or not they could get loans from 
banks and build out and continue to improve their networks and 
serve their customers. 

Mr. Smith of Missouri. Would these companies be similarly im- 
pacted by the application of antitrust law? 

Mr. McDowell. No, I don’t think so. They wouldn’t. 

So one of the questions here is creating a new body of law. 

By the way, I disagree with the premise that there has been de 
facto net neutrality policy of the government. There has been 
maybe de facto net neutrality policy in the private sector to maxi- 
mize freedoms so that you are actually creating abundance and 
competition. But not by the government. 

But in any case, no is the answer to that question. 

Mr. Smith of Missouri. Okay. Well, in your view, do you believe 
the FCC is properly equipped to handle the enforcement of im- 
proper conduct over the Internet? 

Mr. McDowell. What do you mean by improper conduct? Like 
anticompetitive conduct? 

Mr. Smith of Missouri. Yes. 

Mr. McDowell. So the courts have cabined in the FCC’s author- 
ity here in part because Congress did not contemplate this. 

I disagree with the D.C. Circuit in the Verizon case that Section 
706 gives the FCC authority to add more regulation; 706 is about 
the FCC reducing regulations to stimulate broadband infrastruc- 
ture deployment. So I disagree. It was a 2-to-l decision. Judge Sil- 
berman’s dissent is very compelling in that regard. 

But the FCC has very limited authority here, and I think will 
fail again in court, if it goes outside the bounds of what Judge 
Tatel was drawing, which, again, I disagree with, but he is talking 
about commercially reasonaWe agreements, and that is something 
in the data-roaming context, which has worked so far. 

But in any case, to answer your question more succinctly, I think 
the FCC has almost no authority in this space. 

Mr. Smith of Missouri. Thank you. 
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Professor Wu, outside of the free-speech concerns outlined in 
your testimony, do you believe the FTC would be effective at pro- 
tecting consumer interests and procompetitive behavior over the 
Internet? 

Mr. Wu. I think the FTC would do some things very well. I ad- 
mire, as I said, the FTC and I think they are a good agency, and 
I think they are well-equipped to deal with violations of the Sher- 
man Act and other unfair methods of competition. 

But I don’t think they have adequate scope to deal with the full 
scope of harms, including noneconomic harms that we might see 
arise from discriminatory practice by Internet service providers. 

I have given the example of political bias, of regional bias, of lo- 
calism concerns, diversity concerns. And so I think they would do 
a good job with a certain form of harm, but I don’t think their re- 
view encompasses all the harms that we care about in the Internet 
space. 

Mr. Smith of Missouri. Commissioner Wright, would you want 
to answer that same question? 

Mr. Wright. The Supreme Court has described antitrust laws in 
the United States as the Magna Carta of free enterprise. The idea 
behind the antitrust laws is that competition is what tries not just 
a lower price for a gallon of milk or increased output, but increased 
quality, proliferation of content variety, and a number of things 
that have been described in this context as noneconomic values. 

I disagree that they are noneconomic values, but the funda- 
mental idea of the antitrust laws is a belief that competition drives 
these things is the basis for having strong antitrust enforcement. 

In my view, the evolution of the antitrust laws attached and 
tethered to sound economics have given antitrust enforcement at 
the FTC and other agencies a real strong intellectual, analytical 
basis for analyzing precisely this type of conduct, allowing the con- 
duct that benefits consumers, over which there is basically no real 
debate, and preventing competitive harms. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. I yield back. 

Mr. Farenthold. Thank you very much. 

We will now recognize the gentleman from Rhode Island, Mr. 
Cicilline. 

Mr. Cicilline. Thank you, Mr. Chairman. 

Thank you to our witnesses. 

I think we are all interested in preserving the Internet as an 
open platform for innovation and for free expression, and, obvi- 
ously, as a tool for investment and economic growth. 

I do think that it is very clear that the Internet plays a very spe- 
cial role in a free and open society, as Professor Wu says. So the 
notion is that the Federal Trade Commission has real expertise in 
ensuring competition on the sale of commodities and trades of 
widgets, of goods and services, but may not be the best agency 
when we are talking about a very different entity, and that is the 
Internet, which is a vehicle, a platform, for a whole series of other 
important democratic values. 

So the first question I have is to you Commissioner Wright, to 
follow up on Congresswoman DelBene’s point, or question rather, 
which I don’t think you answered. 
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You said that vertical contractual arrangements between 
broadband providers and content providers are beneficial for inno- 
vation and for consumers because they create certain efficiencies. 

Tell my constituents what benefits you believe would arise from 
those contractual arrangements. 

Mr. Wright. Okay. So to give an example, a broadband provider 
and a content provider can have an arrangement where they are 
going to jointly, through their contract, offer a service to some 
group of consumers. 

For example, we can have a service — MetroPCS had this a couple 
years ago, where they were going to offer a service at a reduced 
price, but because of concerns about congestion on the network 
take off the use of the video downloads. I think they had YouTube 
off of it. 

But they were going to offer it at a lower price. There was a sig- 
nificant demand for that product. It was at a lower price to a con- 
sumer group that maybe couldn’t buy services that would have the 
sort of full scale and be at a higher price. 

We have that sort of 

Mr. CiciLLiNE. Okay, but again that all relates to an economic 
benefit. 

And I guess this is where I would like. Professor Wu, for you to 
talk a little bit more about it. It seems to me that analysis is help- 
ful as it relates to a strictly economic analysis. 

What is the danger with approaching the Internet with that sort 
of narrow view? And what are the values that are at stake here, 
if we don’t preserve vigorously an open, accessible Internet? What 
are the implications here and around the world? 

Mr. Wu. Yes, the implications are serious. I think the United 
States would no longer be the leader of Internet openness, which 
is in fact part of our foreign policy. The State Department has 
spent an enormous amount of time trying to say to authoritarian 
regimes that you need to be like us, you need to be an open Inter- 
net country. 

If we abandon the open Internet, and our rules for the open 
Internet, and say, well, we decided it is an economic issue, I think 
that sends a bad message. 

I also want to say that most of the most valuable uses of the 
Internet actually are not commercial uses. For example, probably 
one of the most valuable uses of the Internet is when extended 
family shares pictures. Parents send pictures of grandchildren to 
the grandparents. And that doesn’t show up in an economic anal- 
ysis, in a commercial analysis. It is very hard to measure these 
kinds of values. 

I am concerned that things like families, just friends, totally non- 
commercial interactions will be the kind of things that won’t get 
properly factored into an analysis that is just focused on trade. It 
is the Federal Trade Commission, or antitrust laws, which are fo- 
cused on things you can measure that have a clear commercial 
value. 

Mr. CiciLLiNE. And, Professor Wu, should we draw any inference 
from the fact that the overwhelming number of technology compa- 
nies, as the letter that was introduced by Congresswoman DelBene 
from over 100 technologies companies who are calling on the FCC 
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to protect net neutrality, as compared to the folks who are the serv- 
ice providers, sort of the smaller group in the business of selling 
the products on the Internet, should we draw any inference from 
the different positions of those two sets? 

We heard a lot of discussion that it is going to impede innova- 
tion, impede investment from entrepreneurs. It seems as if there 
has been a very loud signal from the innovators and entrepreneurs 
that, in fact, it is critical to them and to the growth of this sector 
of our economy that there be an open Internet. 

Mr. Wu. I thoroughly agree with you. I am going to return again 
to this idea that if it is not broken, don’t fix it. 

What is being proposed here is moving away from net neutrality 
policy as overseen by the FCC and toward an untested antitrust 
method. And we have seen very clearly that the incredibly vibrant 
economy, which has grown up on the Internet and in fact has been 
enormously beneficial to cable and telephone companies, they want 
net neutrality protected using the FCC. 

So why would we mess with that by experimenting with anti- 
trust enforcement, which is untested and will have results that we 
can’t predict? And as you earlier indicated, it does not protect some 
of the most important noncommercial values at stake. 

Mr. CiCiLLlNE. Thank you very much sir. 

I yield back. Mr. Chairman. 

Mr. Farenthold. Thank you very much. 

I think that since we have been through the complete round of 
questioning, we will ask the witnesses, if anybody else has any ad- 
ditional questions, within the next 5 days, and we submit them, 
would you be willing to reply to those in writing? 

So, without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses, or add addi- 
tional material for the record. 

hat concludes today’s hearing. Thank you all very much. It was 
an informative and fun hearing. 

[Whereupon, at 10:44 a.m., the Subcommittee was adjourned.] 
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Supplemental Material submitted by the Honorable Robert M. McDowell, 
Visiting Fellow, Hudson Institute, Center for the Economics of the Internet 

APPENDIX A 


DISSENTING STATEMENT OF 
COMMISSIONER ROBERT M. McDOWELL 


Re: Presei’ving the Open Internet, GN Docket No. 09-191, Broadband Industfy Practices, 

WC Docket No. 07-52 


Thank you, Mr. Chairman. And thank you for your solicitousness throughout this 
proccedmg. In tlic spirit of tlic holidays, with good will toward all, I will present a condensed 
version of a more in-depth statement the entirety of which I respectfully request be included in 
this Report and Order, 

At the outset I would like to thank the selfless and tireless w ork of all of the career 
public servmits here at tlie Commission who have worked long hours on this project. Although 1 
strongly disagree with tliis Order, all of us should recognize and appreciate tliat you have spent 
time away from your families as you have worked through weekends, tlic holidays of 
Tlianksgii ing and Chanukali, as well as deep into the Chiistmas season. Such hours take tlieir 
toll on family life, and I thank you forthe sacrifices made by y'ou aiid your loved ones, 

Fortliose who might be timing in to the FCC forthe first time, please know tliat over 90 
percent of our actions are not only bipartisan, but unanimous. 1 challenge anyone To find another 
policy making body in Washington with a more consistent record of consensus. We agree that 
tlie Internet is, and should remain, open and freedom enhancing. It is. and alway's has been so, 
under existing law. Beyond that, we disagree. The contrasts between our perspectives could not 
be sharper. My colleagues and 1 will deliver our statements and cast our votes. Then 1 am 
confident that tve will move on to other issues where we can find common ground once again, I 
look forwrard to working on public policy that is more positive and constructive for American 
economic growth and consumer choice. 

William Shakespeare taught us in The Tempest, "What’s past is prologue.” That time- 
tested axiom applies to today^’s Commission action. In 2(K.i8. the FCC tried to reach beyond its 
legal authority to regulate the Internet, and it was slapped back by an appellate court only eight 
short months ago. Today, the Commission is choosing to ignore the recent past as it attempts tlic 
same act. in so doing, the FCC is not only defying a court, but it is circumventing the will of a 
large, bipartisan majority' of Congress as ivcll. More than 300 Members have warned the agency 
against exceeding its legal autliority. ITic FCC is not Congress. Wc cannot make laws. 
Legislating is the sole domain of the directly elected representatives of the American people. Yet 
the majority is determined to ignore the growing chorus of voices emanating Ifom Capitol Hill in 
what appears to some as an obsessive quest to regulate at all costs. Some arc saying tliat, instead 
of acting as a "cop on the beat,” the FCC looks more like a regulatory vigilante. Moreover, die 
agency is further angering Congress by ignoring increasing calls for a cessation of its actions and 
choosing, instead, to move alicad just as Members leave town. As a result, the FCC has 
provocatively charted a collision course with the legislative branch. 

Furthermore, on the night of Fnday, December 10, just two business days before the 
public would be prohibited by law from communicating furllier w ith us about diis proceeding, die 
Commission dumped nearly 2,000 pages of documents into tlie record. As if that w eren't enough, 
the FCC unloaded an additional 1,000 pages into the record less than 24 horn's before the end of 
the public comment peiiod. All of these extreme measures, defying the D.C. Circuit, Congress, 
and imdennining the public comment process, have been deploy'ed to deliver on a misguided 
campaign promise. 
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Not onh’ is today the winter solstice, the darkest day of the ^ear, but it marks one of the 
darkest days in recent FCC histone I am disappointed in these '‘ends-jiistify-the -means'’ tactics 
and the doubts they have created about this agency- The FCC is capable of better. Today is not 
its finest hour. 

Using tliese new rules as a weapon, politically fivored companies will be able to pressure 
three political appointees to regulate their rivals to gain competitive advantages. Litigation will 
supplant innovation. Instead of investing in tomorrow’s technologies, precious capital will be 
diverted to pay lawyers' fees, llic era of Internet regulatory ai'bitragc has dawned . 

And to say that today's rules don’t regulate the Internet is like saying that regulating 
liighw ay on-ramps, off-ramps, and its pavement doesn’t equate to regulating the highways 
themselves. 

What had been bottom-up, non-govcrmncntal, and grassroots ba,sed Internet governance 
will become politicized. Today, the United States is abandoning tlic long-standing bipartisan and 
international consensus to insulate the Internet from state meddling in favor of a preference for 
top-down control by unelected political appointees, three of whom will decide what constitutes 
'‘reasonable'’ behavior. Tlirougli its actions, the majorit)- is inviting countries around the globe to 
do the same tiling. “Reasonable” is a subjective term. Not only is it perhaps the most litigated 
word in American histoiy, its definition varies radically from countiy to countiy. The precedent 
has now been set for tlic Internet to be subjected to state interpretations of “reasonable” by 
governments of all stripes. In fact, at the United Nations just last Wednesday, a renewed effort by 
representatives from countries such as China and Saudi Artdiia is calling for wdiat one press 
account says is, “an international body made up of Government representatives that would 
attempt to create global standards for policing the internet.”^ By not just sanctioning, but 
encouraging more state intrusion into the internet’s affairs, the majority is fueling a global 
Internet regulatory^ pandemic. Internet freedom will not be enhanced, it will suffer, 

My dissent is based on fourprimarv- concerns: 

1) Nothing is broken in the Internet access market that needs fixing; 

2) The FCC docs not have the legal authority to issue tlicsc rules; 

3) The proposed rules are likely to cause iireparable harm; and 

4) Existing law and Intcmci governance structures provide ample 
consumer protection in the event a systemic market failure 
occurs. 

Before I go further, however. I apologize if my statement docs not address some 
important issues raised by the Order, but we received tlie current draft at 1 1 :42 p.m. last 
night and my team is .still combing through it. 


' John HiiverL UN X kills Jnrei-net Regulation Options^ TTNews, Dec. 17. 20 10, 
http ;//www.itiicws.coiu.aii^cw s/24205 Lmi-imiHs-intcriKjt-icgulatioii-optioiis.aspx. 
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1. -Nothing Is Broken in the Internet Access Market That Meeds Fixing . 

All levels of the Internet supply chain are lhri\ang due to robust competition and low 
market entry' barriers. Tlie Internet has flourished because it was privatized in 1994,' Since then, 
it has migrated fiirther away from government control. Its success was the result of bottom-iip 
collaboration, not top-down regulation. No one needs permission to start a website or navigate 
the Web freely. To suggest otherwise is nothing short of fear mongering. 

Myriad suppliers of Internet related devices, applications, online seivuces and 
connectivity arc driving productivity and job growfli incur countty. About cightv percent of 
Americans own a personal computer, ’ Most are connected to tlie Internet. In the meantime, the 
Internet is going mobile, By this time next year, consumer will see more smartphones in the 
U.S. market than feature phones.'^ In addition to countless applications used on PCs. growth in 
the number of mobile applications available to consumers has gone from nearly zero in 2007 to 
half a million just three years later.' Mobile app downloads arc growing at an annual rate of 92 
percent, with an estimated 50 billion applications c-xpcctcd to be do>vnloadcd in 2012,'^ 

Fixed and mobile broadband Internet access is the fastest penetrating disruptive 
technology m hisloiy . In 2003, only 15 percent of Americans had access to broadband. Just 
seven years later, 95 percent do.’ Eight announced national broadband providers are building out 
facilities in addition to tlie constmction work of scores more local and regional providers. More 
competition is on the way as providers light up recently auctioned spectrum. Furthermore, tlic 
Commission's work to make unlicensed use of the television ''w'hite spaces'” av'ailable to 
consumers will create even more competition and consumer choice. 

In short, competition, investment, innovation, productivity, and job growth are healthy 
and dynamic in the Internet sector thanks to bipartisan, dereguiatory policies that have spanned 
four decades. The Internet has blossomed under current law. 

Policies that promote abundance and competition, rather than the rationing and 
unintended consequences that come wHth regulation, are the best antidotes to the potential 


^ And nt this jimctuie, I need to dispel perv'asive myth that broadband was once regulated like a phone 
company. The FCC’s 2002 cable modem order did not move broadband from Title II. It fonnalized an 
effort to insulate broadband from antiquated regulations, like those adopted today, tliat started under theri- 
FCC Cliainnan Bill Kennard. Fiirlhcrmorc, after lire Supreme Court's Hrattd X decision, all of lire FCC 
votes to classiJy’ broadband technologies as information services were bipartisan. A more thorough histon- 
is attached to this dissent as "Atlachineiit A”. 

^ See Aaron Smilh, Pew Iniemel & American Life Project. (utd their gadgets (Ocl. 14, 2010) at 

2, 5, 9 (76 percent of Anicncans own either a desktop or laptop computer; 4 percent of Americans have 
“tablet computers”). 

Roger Entner. Nielsenwire. Smartphones to Overtake Feature Phones in U.S. by 2011 (Mar. 26. 2010). 

^ See Dislnno, GigaOm, SoRpedia (links at: hllp:/7ww'\v.dislimo.com/appslores.''slores/index/countr\':226; 
http;//gigaoni.coni/20 l0.rin/25/android-markct-clcais-l00000^pps-nu!cstonc/; and 
lU!p:/yiie\vs.soflpedi<i.com/ne\vs/4-000-Apps-in-Winclow5-Plione-Marke(pLice-171764.shlml). 

See Chetan Shariiia, Sizing Up the Global Mobile Apps Market (2010) at 3, 9. 

Federal Coramimicalions Commission, Connecting America: The National Broadband Plan at 20 (rel. 
Mar. 16. 2010) {National Broadband Plan). 



101 


anticompetitive behavior feared by the rules’ proponents. But don’t take my word for it. Every' 
time die government has exmnined die broadband market, its experts have concluded that no 
evidence of concentrations or abuses of market power exists. The Federal Trade Commission 
(FTC), one of the premier antitrust authorities in government, not only concluded that the 
broadband market was competitive, but it also warned that regulators should be ^ war) ’’ of 
network management mles because of the unkno^Ti “net effects ... on consumers. The FTC 
rendered that unanimous and bipartisan conclusion in 2007. .As T discussed earlier, the broadband 
market has become only more competitive since then. 

More recently, the Depaitment of Justice’s .Antitrust Division reached a similar 
conclusion when it filed comments with us earlier this year.^ While it sounded optimistic 
regarding the prospects for broadband competition, it also warned against the temptation to 
regulate “to avoid stifling the infrastructure investments needed to expand broadband access.”"^ 

Disturbingly, tlic Commission is taking its radical step today without conducting even a 
rudimcntaiy market analysis. Perhaps that is because a market study would not support the 
Order' s predetermined conclusion . 

TJ. The FCC Does Not Have the Legal Authority to Issue These Rules . 

Time does not allow me to refute all of the legal arguments in the Order used to justify its 
claim of authority to regulate the Internet. 1 have included a more thorough analysis in the 
supplemental section of tliis statement, however. Nonedieless, I will touch on a few of die legal 
arguments endorsed by the majority. 

Overall, the Order is designed to circumvent the D C. Circuit’s decision/* but 

this new effort will fail in court as well. The Order makes a first-time claim that somehow, 
through the ^/eregulatoiy bent of Section 706, in 1 996 Congress gave the Commission direct 
authority to regulate the Internet. The Order admits that its rationale requires the Commission to 
reverse its longstanding interpretation that this section conveys no additional aiithorit)- beyond 
what is already provided elsewhere in the Act.*" This new conclusion, how-ever, is suddenly 
convenient for the majority while it grasps lor a foundation for its predetermined outcome. 

Instead of''''remov[mg\ barriers to infrastnicture investment,” as Section 706 encourages, the 
Order fashions a legal fiction to construct addiriofial barriem. This move is arbitrary and 
capricious and is not supported b\- the evidence in the record or a change of law,' 'Fhe 


^ Federal T rade Commission, Inlemel Access Task Force, Broadband Conneclivilv Compelilion Policy 
FTC Staff Report (icl. June 27, 2007) at 157. 

^ See Ey Parte Submission of Ihe U.S. Depl. of Justice, GN Docket No. 09-51 (dated Jan. 4, 2010). 
hi at 28. 

’ ' Comcast Corp. v. FCC, 600 F,3d 642 (D.C. Cir. 2010). 

*" Order, ^ I 18. 

* ’ While it is true tlial an agenev may re\ erse its position, “the agency must show that there are good 
reasons.” FCCv. Fox Television Stations, Inc., 129 S. Cl. 1800, 181 1 (2009). Moreover, while Fox held 
tliat “ [T]he agency need not always provide a more detailed justification tlian what would suffice for a iieiv 
policy' created on a blank slate,” the Court noted tliat “[slomctimcs it must - when, for example, its new 
policy rests upon factual findings that contradict tliose which underlay its prior policy: or when its prior 

(continued....) 
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Commission’s gamesmanship with Section 706 throughout the year is reminiscent of what was 
attempted witli the contortions of die so-caJied “70/70 rule’' three years ago. I objected to such 
factual and legal manipulations then, and T object to them now. 

Furtheimore, the Order desperately scours the Act to find a tether to moor its alleged 
Title I ancillaty^ authority. As expected, the Order’s legal analysis ignores the fundamental 
teaching of the Comcast cost: Titles TT. Til, and VI of the Communications .Act give the FCC the 
power to regulate specific, recognized classes of electronic communications senices, which 
consist of common carriage telephony, broadcasting and other licensed wireless sen iccs, and 
multichannel video programming sen-ices."^ Despite the desires of some, Congress has not 
established a new title of tlie Act to police Internet network management, not even implicitly. 

The absence of statutory authority is perhaps why Members of Congress introduced legislation to 
give the FCC such powers. In other words, if the Act already gave the Commission the legal 
tether it seeks, why was legislation needed in the first place? I ’m afraid that this leaky ship of an 
Order is attempting to sail tlirough a regulatory- fog without tlic necessary ballast of factual or 
legal substance. Tlic courts will easily sink it. 

In another act of legal sleight of hand, the Order claims that it docs not attempt to classify 
broadbmid services as Title II common carrier services. Yet functionally, diat is precisely what 
the majority is attempting to do to Title I infonnation services. Tide III licensed wireless ser\ ices, 
and Title VI video serv ices by subjecting them to nondiscrimination obligations in the absence of 
a congressional mandate. V-liat we have before us today is a Title II Order dressed in a 
threadbare Title I disguise. Tliankfully. the courts have seen this bait-and-switch maneuver by 
tlie FCC before - mtd dioy have stiuck it down each time.^’ 


(...continued from previous page) 

policy' lias engendered serious reliance interest that iiuist be taken into account.” Id. (internal citations 
omitted). 

The D C. Citxoiit in Comcast set forth this framework in very plain English' 

Tlirough tlie Communications Act of 1934. ch. 652, 48 Stat. 1064, as amended overtlie 
decades, 47 U.S.C. § 151 tf/ seq.. Congress has given tlic Commission cxpicss and 
expansive aulhoiily to regulate common carrier services, inchuling landline telephony, id. 

§ 201 ei scq. (Title II of the Act): radio transmissions, including broadcast television, 
radio, and cellular telephony, id. ^ .301 et .seq. (Title III); and 'cable services ” including 
cable television, id. § 52 1 et seq. (Title VI). In this case, the Commission does not claim 
that Congicss lias given it express aiitlioiity' to regulate Comcast's Internet servnee. 

Indeed, in its still-binding 2002 Cable Modem Order, the Commission ruled that cable 
Intcnict service is neither a ' tclccoimnuiiications service"' cor cicd by Title II of the 
Conmiunicalions Act nor a “cable serv-ice” covered by Title VI. In re High-Speed Access 
to the Internet 0\'ey Cable and Other Facilities, 17 F.C.C.R. 4798, 4802. P 7 (2002), ajfd 
Nal Y Cable & Telecomms. Ass'n v. BrandX Imemet Servs., 5-15 U.S. 967, 125 S. Ct. 

2688, 162 L. Ed. 2d 820 (2005). 

600 F.3daL645. 

’’ See. e.g., id; FCC v. Midwest Video Corp, 440 U.S. 689 (1979) (KMwestll). 




103 


Tlie Order’s expansive grasp for jurisdictional power here is likely to alarm any 
reviewing court because the effort appears to have no limiting principle.'^ If we were to accept 
the Order's argument, ”it would virtually free the Commission from its congressional tether/ '^ 

' As the [Supreme] Court explained in Midyx’est Video IT. 'without reference to the provisions of 
the Act’ expressly granting regulatoix- authority, ‘the Commission’s [ancillaiy j Jurisdiction . . . 
would be unbounded.” '^ T am relieved, however, that in the Order, the Commission is explicitly 
refraining from regulating coffee shops.'^ 

in short, if this Order stands, there is no end in sight to the Commission’s powers. 

1 also have concerns regarding the constitutional implications of the Order, especially its 
trampling on the First and Fifth Amendments- But in the observ^ance of time, those thoughts arc 
contained in my extended written remarks. 

III. The Commission’s Rules Will Cause Irreparable Harm to Broadband 
Investment and Consumers . 

DOJ’s cogent obsen'ation from last January- regarding the competitive nature of the 
broadband market raises the important issue of die likely irreparable haiin to be brought about by 
these new rules. In addition to government agencies, investors, investment analysts, and 
broadbcuid companies lliemselves have told us that network management rules would create 
uncertainty to the point where crucial investment capital will become harder to find. This point 
was made over and over again at tlie FCC's Capital Fomiation Workshop on October 1, 2009. A 
diverse gadiering of investors <md analysts told us that even rules emanating from Title I would 
create uncertainty. Other evidence suggests that Internet nianagemem rules could not only make 
it difficult for companies to “predict their revenues and cash flow,” but a new regime could ‘ have 
die perverse effect of raising prices to all users” as vveil.“‘^ 

Additionally, today’s Order implies that the FCC has price regulation authority- over 
broadband, hi fact, the D C. Circuit noted in its Comcast decision last spring that the 
Commission’s attorneys openly asserted at January's oral argument that “the Commission could 
someday subject [broadband] service to pervrasive rate regulation to ensure that ... [a broadband] 
company provides the sendee at 'reasonable charges.”’’' Nothing indicates that the Coimiiission 
has changed its mind since then. In fact, the Order appears to support both indirect and direct 
price regulation of broadband sendees.^^ 


For example, in the Comcast case, FCC counsel conceded at oral aigunicnt tliat the ancillaiy jurisdiction 
argumenl there could even encompass rale regiJaUon, if the Coinmis-sion chose lo pursue lhal path. .Id al 
655 (referring to Oral Arg. Tr. 58-59). 


Id (quoting Video IL 440 U.S. at 706). 

Order. 52. 

Howard Buskiik, Investors, Analysts Uneasy About FCC Direction on Net Nenlrolity, COMM. DAILY, 
Oct. 2. 2009, at 2; see also National Cable &. Telecommunications Association Comments at 19; Verizon 
and Verizon Wireless Reply Comments at 17—18. 

Comcast, 600 F.3d al 655 (referring lo Oral Aig. Tr. 58-59). 

See, e.g.., Order, T 76. 
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Moreover, as lobbying groups accept this Order's invitation to file complaints asking the 
govenmient to distort the market flirtlier the Commission will be under increasing pressure from 
political interest groups to expand its power and influence over the broadband Internet market. In 
fact, some of my colleagues today are complaining that the Order doesn’t go far enough. Each 
complaint filed will create more uncertaint}’ as the enforcement process becomes a de facto 
miemaking circus, just as the Commission attempted in the ill-fated Comcast 'BitTorrejit case."' 
How does this framework create regulatoiv’ certainty?"'* Even the European Commission 
recognized the harm such niles could cause to the capital markets when it decided last month not 
to impose measures similar to these. 

Part of the argument in favor of neiv rules alleges that "'giant corporations'’ will serve as 
hostile '‘gatekeepers” to the Internet. First, in the almost nine years since those fears were first 
sewn, net regulation lobbyists can point to fewer than a handfiil of cases of alleged misconduct 
out of an infinite number of Internet communications. All of those cases were resoh ed in favor 
of consumers under current law. 

More importantb , however, many broadband providers arc not large compMiics. Many 
arc small businesses. Take, for example, LARlAl”, a fixed wireless Internet service provider 
serving rural communities in Wyoming. LARIAT has told the Commission that tlic imposition of 
network management rules will impede its ability to obtain investment capital and will limit tlie 
company 's “ability to deploy new service to currently unserv ed and underserved areas. 
Furthcnnorc, L.ARIAT echoes the views of many otlicrs by asserting tliat, “[t]hc imposition of 
regulations that would drive up costs or hamper innovation would fiiriher deter future outside 
investment m our company and others like Additionally, “ftlo mandate overly 
[burdensome] network management policies w ould foster lower quality of scr\ icc, raise operating 
costs (which in turn would raise prices for all subscribers), and/or create a large backlog of 
adjudicative proceedings at the Commission (in which it would be prohibitively expensive for 
small and compel Hive ISPs to participate)’’.^^ LARIAT also notes that the imposition of net 
neutrality rules would cause immediate hami such that "fdlue to immediate deleterious impacts 
upon investment, these damaging effects would be likely to occur even if the Commission's 
Order was later invalidated, nullified, or effectively modified by a court challenge or 


See Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for Secretly 
Degrading Peer-to-Peer Applications. File No. EB-b8-lH-1518, Memomndiim Opinion and Order, 23 FCC 
Red. 13,028 (2008) {Comcast Order). Comcast and BitToiiciit settled tlicir dispute, in the absence of net 
neutralily rules, four months before the Commission issued its legally Hawed order. See, e.g., David 
Kirkpatrick, Comcast-BitTorrent: The Net’s Finally Growing Up, CNN.COM, Mar. 28, 2008, at 
http;//money^ctm.coIn/2008/03/27/tecllIlo!og\'/col1lcast.foltUIle/ilKlex.htm 

Furlhermore, as Commissioner Baker has noled. xxidi iliis Order the Commission is inviting parlies to 
file petitions for dcclaratoiy nihngs. wlricli will likety result in competitors asking the gox'crmncnt to 
regulate their nvals in advance of market action. I am hard pressed to find a better example of a "mother- 
may^ -F’ patemahstic industrial policy making apparatus. 

Ncclic Krocs, Vice President for the Digital Age, European Cotninission, Net Ncutiaiitv - The Wav 
Forward: European Comnussion and European Parliament Suimiuton‘'Thc Open Internet and Not 
NeutraliLy in Europe” (Nov. 1 1, 2010). 

LARIAT Comments at 2-3. 

hi at 3. 

" ^ hi at 5 (emphasis added). 
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Congressional action/’"^ Other small businesses have echoed these concerns/’'^ 

Less investment Less innovation. Increased business costs. Increased prices for 
consumers. Disadvantages to smaller ISPs. Jobs lost. .■\nd all of this is in the name of promoting 
the exact opposite? The evidence in the record simply does not support the majority’s outcome 
driven conclusions. 

in short- the Commission’s action today runs directly counter to the laudable broadband 
deployment and adoption goals of the National Broadband Plan, No government has ever 
succeeded in mandating investment and innovation. And nothing has been holding back Internet 
investment and innovation, until now. 

IV. Existing Law Provides Ample Consumer Protection . 

To reiterate, the Order fails to put forth either a factual or legal basis for regulatoiy 
intervention. Repeated government economic analyses have reached the same conclusion: no 
concentrations or abuses of market power exist in the broadband space. If market failure were to 
occur, however, America's antitnist and consumer protection laws stmid at the rciidy . Both the 
Department of Justice and tlie Federal Trade Commission are well equipped to cure any market 
ills.'* In fact, tlic Antiti'ust Law Section of the American Bar Association agrees. Nowhere 
does the Order attempt to explain why tliese law's are insufficient in its quest for more regulation. 

Moreover, for several years now, I have been advocating a potentially effective approach 
that won’t get overturned on apped. In lieu of new rules, which will be tied up in court for yetu's, 
the FCC could create a new role for itself by partnering with already established, non- 
governmental Internet governance groups, engineers, consumer groups, academics, economists, 


Letter from Brett GLiss, dln/a L.AKJAT, to Julius Oenachowski, CiwirnniL FCC. et al.. at 2 (Dec. 9, 

2010) (LARIAT Dec. 9 Letter). 

See, e.g., Letter from Paul Conlin, Pre.sidenl, Bla/c Broadband, to Marlene H. Dortch, Secrelar}' (Dec. 

14, 2010) (Blaze Broadband Dec. 14 Letter). 

Section 2 of the Sherman .Act. 15 U.S.C. ^ 2, prohibits conduct that would lead to monopoli/ation. In the 
event of abuse of market power, this is the main statute tliat enforcers w^onid use. In the context of 
potential abuses by broiidband Inlemei access service providers, this statute would forbid: (I) Exclusive 
dealing - for example, the only w ay a consumer could obtain streaming video is from a broadband 
provider's prefened partner site; (2) Refusals to deal (the other side of the exclusive dealing coin) - i.e., if a 
cable company were to assert lliat the only way a content deliveiy- network could iiilerconnecl w ith it to 
stream unaffiliatcd tideo content to its customcis would be to pay $ 1 millioiFpoit/month, such action could 
constitute a 'donslriictive” refusal to deal if any other content delivery- network could deliver any other 
traffic for a SL000.^port.''niontli price; and (3) Raising rivals' costs - achieving essentially the same results 
using different techniques. 

Section 5 of the Federal Trade Commission Act. 15 U.S.C. § 45, essentially accomplishes the same 
curative result, only llirough the FTC. It generallv forbids “unfair competition.'' T ins is an elTeclive statute 
to empower FTC enforccincnt as long as Internet access service is considered an infonnation scivicc. " 

The F TC Act explicitly docs not apply to "conuiion carriers.” 

See uh-o, 15 U.S.C. §13(a), el seq. 

'■ ABA Comment on Federal Trade Commission Workshop; Broadband Conneclivilv Competition Policy, 
195 Project No. V070000 (2007). 
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antitrust experts, consumer protection agencies, industry' associations, and others to spotlight 
allegations of anticompetitive conduct in the broadband market, and work together to resolve 
them , Since it was privatized, Internet governance has alw^ays been based on a foundation of 
bottom-up collaboration and cooperation ratherthan top-down regulation. This tmly '‘light 
touch'’ approach has created a near-perfect track record of resolving Internet management 
conflicts without govemment intervention. 

Unfortunately, the m.ajority has not even considered this idea for a moment. But once 
today’s Order is overturned in court, it is still my hope that the FCC will consider and adopt this 
constmetive proposal. 

In sum, what’s past is indeed prologue. Where wc Icfttlic saga of the FCC’s last net 
neutrality order before was with a spectacular failure in the appellate courts. Today, the FCC 
seems detennined to make the same mistake instead of learning from it. Ihe only illness 
apparent from this Order is regulator) hubris. Fortunately, cures for this malady are obtainable in 
court. For ail of the foregoing reasons, I respectfully dissent. 

* ^ * 

Extended Legid Analysis: 

The Commission Lacks Authority to Impose 
Network Management Mandates on Broadband Networks. 

Tlie Order is designed to circumvent the effect of the D.C, Circuit’s Comcast decision, 
but that effort will fail , Careful consideration of the Order shows that its legal analysis ignores 
the fundamental teaching of Comcast: Titles 11, III, and VI of the Communications Act regulate 
specific, recognized classes of electronic communications services, which consist of common 
carriage telephony, broadcasting and other licensed wireless sendees, and multichannel video 
programming services.’"* Despite any policy desires to the coiitrar)'. Congress has not yet 
established a new title of the Act to govern some or all paits of the Internet - which includes the 
operation, or 'Ynanagement,” of the networks that support the Internet’s fimctioning as a new and 
highly complex communications platform for diverse and interactive data, voice, and video 
services. Until such time as lawmakers may act, the Commission has no power to regulate 

ComcMst Corp. v. FCC\ 600 F,3d 642 {D.C. Cir 2010). 

The D C. Ciraiit in Comcast set forth liiis fiamcwork in vciy plain English; 

Through the Communications Act of 19.34, ch. 652, 48 Slat. 1064, as amended over the 
decades, 47 U.S.C. § 151 etseq.. Congress lias given tlie Commission express and 
expansive authoiity to regulate common canier serxdces, including landline telephony, id. 

^ 201 er seq. (Title 11 of The Act); radio Iransmissions, including broadcast television, 
radio, and cclliilai tclephoi^'. id § 301 et seq. (Title III); and cable scixiccs, ' including 
cable lelevisioii id. 52 1 ct .^eq. (Tide VI). In ihis case, (he Commission does nol chiim 
that Congress has gh en it express authority' to regulate Comcast’s Internet scr\'icc. 

Indeed, in its still-binding 2002 Cable Modem Order, the Conmiission ruled that cable 
InlemeL service is neither a ’ telecommunications serv-ice” covered bv Title II of the 
Coimnimications Act nor a “cable service” covered by Title VI. In re High-Speed Access 
to (he Imernel Over Cable emd Other Facilities, 17 f!c.C.R. 4798, 4802, P 7 (2002), affd 
Nat’l Cable c£- Telecomms. Ass’n v. Brand X Internet Servs., 543 U.S. 967, 125 S. Ct. 

2688, 162 L. Ed. 2d 820 (2005). 


600F.3dat645. 




107 


Internet netivork management, 

As detailed below, the provisions of existing law upon which the Order relies afford the 
Commission neither direct nor ancillaiv' authorit\' here. The tortured logic needed to support the 
Order’s conclusion requires that the agency either reverse its ow n interpretation of its statutorily 
granted express powers or reh' on sweeping pronunciatious of ancillaiy^ authorit>^ that lack any 
''congressional tether’’ to specific provisions of the Act.’' Either path will fail in court. 

Instead, the judicial panel that ends up reviewing the inevitable challenges is highly likely 
to recognize this effort for what it is. While ostensibly eschewing reclassification of broadband 
netv^'Orks as Title li platfonns, the Order imposes the most basic of all common carriage 
mandates: nondiscrimination, albeit with a vague "SvcTl know it when we sec it” caveat for 
'‘reasonable” network management. Tliis may be only a pale vension of common caniage (at least 
for now), but it is still quite discernible even to the untrained eye. 

A. Reversal of the Commission’s Interpretation of Section 706 Cannot Provide Direct 

Authority for Network Management Rules. 

Less llian one year ago, die Commission in attempting to defend its Conicast/'BitTorrejit 
decision at die D.C. Circuit “[ajcknovvlcdgcd diat it has no c.vprcss statutory audiority over [an 
Internet sendee provider’s network management] practices.”'’'’ The Commission was right dien, 
and the Order is wrong now. Congress has never contemplated, much less enacted, a regulatory 
scheme for broadband network management, notwidistanding the significant revision of the 
Coiiimunicatioiis Act undertaken dirough the Teiecoinmmiications Act of 1996 (1996 Act).^’ It is 
an exercise in legal fiction to contend othenvise. 

Any analysis of an arguable basis tor the Commission’s power to act in this area must 
begin with the recognition that broadband Internet access sendee remains an unregulated 
"information sendee” under Title 1 of the Communications Act.’’' Overtly, the Order does not 
purport to change this legal classification.’''’ Yet a reviewing court will look beyond the Order’s 


Id. at 655. 

hi at 644. 

The scallered references lo ihe Inlemei and advanced sendees in a few provisions of Ihe 1996 Act. see, 
e.g., 47 U.S.C. §§ 230, 254, do not constilitle a congressional effort lo systeinically regulate the 
management of the new medium, A better reading of (he 19% Act in this regard is that Congress 
recognized that the emergence of the Internet meant that sonietliing new, exciting, and yet still amorphous 
was coming. Rather tlian act preinaTuiely by establishing a detailed neiv regulatoiy scheme for the Net, 
Congiess chose to lea\'e the Net unregulated at tliat time. 

Inquiry Concerning High-Speed Access lo Ihe Inlemei Over Cable & Other Facilities: Iniernel Over 
Cable Declaratory Ruling: Appropriate Regulatory Treatment for Broadband Access to the Internet Over 
Cable Facilities, GN Docket No. 00- 1 85, CS Docket No. 02-52, Dcclaratoiv Ruling and Notice of 
Proposed Rulenuskii^. 17 PCC Red. 4,798 (2002) {Cable Modem Declaratory Ruling), Appropriate 
Frameyvork Jar Broadband Access lo ihe Internet Over Wireline Facilities el ai, CC Docket Nos. 02-33, 
01-337, 95-20, 98-10, WC Docket Nos. 04-242, 05-271, Report and Order and Notice of Proposed 
Rulemjiking. 20 FCC Red. 14.853 (2005) {Wireline Broadband Order): Appropriate R.egidatorv Treatment 
for Broadband Access lo the Internet Over Wireless Networks, UT Docket No. 07-53, Dcclaratorv Ruling, 
22 FCC Red. 5,901 (2007) {Wireless Broadband Order). 

Order,^*" 121-23. 
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characterization of the Commission’s action to scrutinize what the new codified aiies - and the 
directives and warnings set forth in the text - actually do."*^ Dispassionate analysis will lead to 
the conclusion that the Order attempts to relegate this tjpe of infomiation sendee to common 
carriage by effectively applying major Title TT obligations to it. The Title 1 disguise will not be 
convincing. 

The threadbare nature of the disguise becomes clear with sciiitiny of the Order’s claims 
for a legal basis for the new regulations. Ihe Order’s only serious eflbrt to assert direct authority 
is based on Section 706,'*’ 'Ilic Ordcrglosscsovcrthc key point that no language within Section 
706 - or anywhere else in the Act for that matter - bestows the FCC with explicit authority to 
regulate Internet network management. Rather, Sectiou 706’s explicit focus is on "deployment"’ 
and ‘■availability” of broadband network facilities So wliat precisely is die nexus between 
Section 7()6’s focus on broadband deployment and availability and the Order's focus on network 
management once tlie facilities have been deployed and tlie service is available? The Order 
seems to inipiy that Section 706 somehow provides the Commission vvidi network management 
authority because if die government lacks such power, some American might have less access to 
the Internet. This rationale is contrary to the provision’s language and illogical on its face, 
hnposing new regulations on network providers m the business of deploying broadband'^’ w ill 
have the opposite effect of what Section 706 seeks to do. Instead, die imposition of network 
management rules will likely depress investment in dcplovmcnt of broadband throughout our 
nation."^ This outcome >vill prove true not simply for the large providers tracked by Wall Street 
analysts but for die small businesses that supply vital and competitive broadband options to 


See, e.g., Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378 (1989) ("in the context of reviewing 
a decision ... couits should not automatically defer to the agency's express reliance on an interest in finality 
without carefully rex'ievving the record and salisfyii^ themselves that the agency has made a reasoned 
decision based on its evaluation of the significance - or lack of sigmficance - of the new information."). 

To the degree that the Older suggests that other sections in tlie .Act provide it with direct authority' to 
impose new Internet network management rules, such arguments are not legally sustainable. For the 
reasons set forth in Section B of this c.xtcndcd legal analysis, infra, the claimed bases for extending even 
ancillary aulhorily are imconvincing, wiiich renders contenlions about direct aulhorily imteiiable. 

“’ ^VU.S.C. §§ 1302 (a). (b). 

The National Broadband Plan even noted tlial, "jdluc in Large part to private investment and market- 
driven imiovation, broadband in America lias improved considerably in the last decade.” Federal 
ComniLinicalions Commission, Connecting America: 'I he National livoadband Plan at .3 (rel. Mar. 16, 
2010) (National Broadband Plan). Note tliat during tins same tune period of investment, no network 
management rules existed. 

The Commission has been warned about this consequence many limes in the recent past. For e.xample, 
during die Commission's October 2009 Capital Fonnalion Workshop, several invcslinenl professionals 
raised red flags about a Title I approach to Internet regulation. Trade press accounts reported Cliris King, 
an analyst at Stifcl Nicolaus, as say'ing that "[w]}icn you look at the tclccoin sector or cable sector, one of 
the things tlial scares them to death is net neutrality.... Any regulation lliat would limil se\'erely | Verizon's 
and A r&T’s| ability' to control their own netivorks to manage traffic of their ow'ii networks could ceilaiiily 
have a negative role in their Ici els of iiivcstnicnl going forward." Howard Biiskirk, Investors. Afialysis 
Uneasy About FCC Directioff on Net Neutrality, COMM. D.VlLY. Oct. 2. 2009, al 1. Similarly, Tom Aust. a 
senior analyst at GE Asset Management, stated lliat regulatory' risk is "ultimately iinknow'ablc because it's 
so broad and it can be so quick. For a companv it means that they can't predict Uieir revenues and cash 
flow s as well, near or long term.” Id. at 2. 



109 


consumers in maiiy locales across the nation."^^ 

A closer reading of the statutory' text bears out this assessment. Turning specifically to 
the language of Section 706(a), the provision opens with a policy' pronouncement that the 
Commission ''shall encourage the deployment on a reasonable and timely basis of advanced 
telecommunications capability to all Americans.”^ As Comcast already has pointed out, “'under 
Supreme Court and D.C. Circuit case law statements ofpolic}', by themselves, do not create 
“statutorily mandated responsibilities."’^' Rather, "Ipjolicy statements are just that - statements of 
policy, ITicy arc not delegations of regulatory- authori^-.”^^ The same holds true tor 
congressional statements of policy, such as the opening of Section 706, as it does for any 
agency’s policy pronouncements. 

Tlic Order malccs a strenuous effort to argue that Section 706 is not limited to 
deregulatoiy' actions, a herculean task token on because the Order rests nearly all of its heavy 
weight on this tliin foundation.’*^ Section 706 docs refer to one specific regulatory provision - 


Network management regulations will affect the investment outlook for transmission prov iders targe and 
small. In tlic latter catcgoiy, Brett Glass, tJic sole propiictor of LARIAT, a wireless Iiitciiict service 
provider in Wyoming, lias filed comments e.vpressing concern tliiU (lie imposition of netw ork management 
rules will impede his ability to obtain investment and will limit liis "abihlv to deploy new ser\ ice to 
ciinently' unseivcd and iindciseivcd aicas." LARIAT Coniincnts at 2-3. He stated tliat ‘[tlhc imposition 
of regulations that would drive up costs or hamper innovation would further deter future outside investment 
in our company' and others like it." Id. at 3. Specifically, he argues tliat “[t]o mandate overly [burdensome] 
network management policies would foster lower quality of ser\ ice, raise operating costs (which in turn 
w'ould raise prices for all subscribers), and/or create a Large bacldog of adjudicative proceedings at the 
Conunission (in wliich it would be proliibitivcly expensive for small and conipctith'c ISPs to participate). 
Id. al 5. “.Due to immediate deleterious impacts upon investment, these damaging eflecLs would be Hkely 
to occur even if tlic Coimnissioti's Older was later hivahdatcd, niilhficd. or cftcctivcly modified by- a court 
challenge or Congressional action." Letter from Brett Glass, d/b/a L.ARIAT, to Julius Genachowski, 
Chairman, FCC, etal., at 2 (Dec. 9, 2010) (Glass Dec. 9 Letter). See abo Letter from Paul Conlhi, 
President, Blaze Bieadband, to Marlene H. Dortch, Sccretaiy (Dec. 14, 2010) (Blaze Broadband Dec. 14 
Letter). 

*47 U.S.C. S 1302(a). 

ComcasT, 600 F.3d al 644. 

Id. at 654. 

In support of its j urisdicliona! arguments, the Order cites to language in .-\d Hoc Telecomm.^. Users 
Comm. V, FCC. 572 F.3d 903 (D.C. Cir. 2009). In that case, the D.C. Circuit docs, in fact, state that “‘[t]lic 
general and generous phrasing of ^ 706 menus dial the FCC jiossesses significaiil albeit not imfellered. 
authority and discretion to settle on the best regiilatoiy^ or dcrcgulatory approach to broadband - a statutory' 
reality that assumes great importance when parlies implore courts to overrule FCC decisions on this topic. ’ 
Ad Hoc Telecomms., 572 F.3d at 906-07. But, there are several reasons why' tliat statement ii\Ad Hoc 
Telecomms, cannot be used for the proposition that Section 706 piovidcs the FCC with the authority- to 
impose nelvvork manngemeni rules. Fimt. it is notable that the pciiliouem mAd Hoc Telecomms, were 
cliallcnging one of the FCC s forbearance decisions. As sucli, the FCC was not lolyhig on Section 706 
authority alone in tliat case, it was also relying on it’s forbearance authority w'lucli is specifically delegated 
to lire FCC pursuant to Section 10. The D.C. Circuit made this point in Comcast, when it rejected the 
FCC’s use of ric/ Hoc Telecomms, for its Section 706 authority arguments. Comcast, 600 F.3d at 659 (“In 
\.'id Hoc Telecomm.s], however, we cited section 706 merely to support the Commission’s choice between 
regiiiatoty approaclies clearly within its statutory autfwrity under other sections of the AcA") (emphasis 
added). Second, the text of Section 706(a) actuallv lists ’’rcgulatorv foibcarance ' as an example of one of 
the tools liial llie FCC may employ in order to “encourage the deploy iiieut on a reasonable and timely ba.sis 

(continued....) 
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price cap regulation;^'^ Readers should keep in mind, however, that at the time Section 706 was 
enacted, 1 996, pnce cap regulation of incumbent local exchange carriers was considered to be 
deregidatory when compared to the legacy alternative; rate-of-retum regulation. The provision’s 
remaining language is even more broad and deregu!ator\^ For instance, the end of section 706(a) 
states that the FCC should explore "other regulating methods that remove harriers to 
infrastniciiire investment.''''^ Additionally, its counterpart subsection, Section 706(b), states that 
if the FCC’s annual inquiry- determines that advanced telecommunications is not "being deployed 
to all Americans in a reasonable and timely fashion"’ the FCC shall take action to '"removelej 
barriers to infrastructure investment and ... promotfe] competition in the telecommunications 
market.”"^ As discussed above, the Order’s actions will have the opposite effect. 


Moreover, the Order’s new interpretation of Section 706(a) is self serving and outcome 
deteiminative. The Order admits that its rationale requires reversing the Commission’s 
longstanding intciprctation of that subsection as coiivcying no autliority beyond that already 
provided clsc\vhcrc in the Act.^’ This arbitrary and capricious move is not supported by evidence 
in the record or a change in law,^ The Order offers the excuse that ‘■'[ijn the particular 
proceedings prior to Comcasf, setting out the understanding of Section 7()6(a) lliat we articulate in 
this Order would not meaningfully have increased the authority that vve understood tlic 


(...continued from previous page) 

of advanced lelecomnuinicaUons capability to all .Americans.” 47 U.S.C. § 1302(a). By contrast, network 
mnnagement regulations are not listed in Section 706 or anywherc else in the Act, Finally, as the D.C, 
Court reiterated in Omicasi, 600 F 3d at 659, the cxiutral issue tliat it focused on in Ad Hoc Teleco}nms. was 
not jurisdiclioiial; mlher it was whether llie FCC’s underlying forbearance decision liad been arbitraiy- and 
capricious, specifically ‘hvlicn and how much" can the FCC forbcai frotri Title II obligations. Ad Hoc 
'I'elecomm.s., 572 F.3d at 904. Moreover, the court was veiy clear in noting that such authority was “not 
unfettered.” Id. at 907. 

On tliat note, the Order even liiglilighis the fact tliat ''706(a) expressly contemplates the use of 
“regulating methods” such as price regulation.” See Order, n. 38 1 . This aside is an unsettling foreslindow 
of how' these lulcs could be used to regulate broadband rates in the future, tluougli citlicr ad hoc 
enforcement cases or declaratory rulings. 

47 U.S.C. § 1302(a) (empliasis added). This focus on infrastniclnre investment makes sense in light of 
Congress’ e.xpress concern tlial broadband facilities quickly reach “elemenlaiy and secondary schools and 
classrooms,” id., which in 1996 may have lacked the economic appCvil of business and residential districts 
as early targets for infrastrucUire upgrades. 

”47 U.S.C. § 1302(b). 

Order, 1 120. 

WMe it is true that an agency may- reverse its position, “the agency must show tliat tliere are good 
reasons.” h'CC v. Fox '!'e/e\’i.sion Stations, Itic., 129 S. Cl. 1800. 181 1 (2009). Moreover, while Fox held 
that “hihe agenev need not always provide a more detailed justification than what would suffice for a new 
policy' created on a blank slate.” the Court noted that “[slomctinics it must - when, for example, its new' 
policy rests upon factual findings that contradict those which underlay its prior policy; or when its prior 
policy lias engendered serious rehance interest that must be taken into accoimt.” Id (internal citations 
omitted). This warning is thrown into shaip focus by the billions of dollars invested in broadband 
iiifrastmcnire since tlie Commission first began enunciating its decisions against Title 11 classification of 
broadband Intciiiet networks. See. e.g, AT&T Coimiiciits at 19; Verizon Coimncnts at 22. 


Ill 


Commission aiready to possess.” Tn other words, apparently, the agency 's confiised 
understanding of die limits of its ancillary' autiioiity- meant that the Commission then did not have 
to rest on Section 706(a) in order to overreach by- ‘‘pursuing] a stand-alone policy objective” not 
moored to ''a specifically delegated power 

The Order' s reliance on Section 706(b) as providing a statutory' foundation for network 
management regulations is similarly flawed. That subsection requires that the FCC determine on 
an annual basis whether '^'advanced telecommunications capability' is being deployed to all 
Americans in a reasonable and timely fashion."*’' Congress then further directed the Commission, 
ifthe agency's determination were negative, to "take immediate action to accelerate deployment 
of such capability by removing barriers to infrastructure investment and by promoting 
competition in the telecommunications market’ (emphasis added).'^ 

To justify its use of this trigger, the Order points to the fact diat approximately six 
months ago, the Commission on a divided 3-2 vote issued a report fmding - for the first time in 
history - tliat ‘broadband deployment to all Americans is not reasonable and timely This 
determination, in conflict widi all previous reports dating back to 1999, was botli pciplc.xing and 
unsettling. It ignored die impressive strides the nation has made in developing and deploying 
broadband infrastructLirc and services since issuance of the first 706 Report. Amazingly enough, 
the most recent 706 Report managed to find failure even while pointing to data (first made public 
in die National Broadband Plan) showing that “95% of the U.S. population lives in housing units 
widi access to terrestrial, fi.xcd broadband infmstructurc capable of supporting actual download 
speeds of at least 4 Mbps,”^® In fact only 15 percent of Americans had access to residential 
broadbitnd sendees in 2003.^'* Only seven years later, 95 percent enjoyed access, making 
broadband die fastest penetrating disruptive technology in history At the time that I dissented 
from the 706 Report, I expressed concern that its findings could be a pretext for justifying 
additional regulation, rather than “removing barriers to infrastructure investment. 

Unfortunately, diis Order reveals that my fears were well founded. 

See Order, *| 122; see also Comcast Carp. v. FCC, 600 F.3d 642, 658 (D.C. Cir. 2010) (noting dial “|i|n 
an earlier, still binding order, however, the Commission ruled that section 706 does not constitute an 
independent grant of nuTliority.’” (quoting Deployment oflVifeline Servs. OJJering Advanced Telecomms. 
Capability, CC Docket No. 98-147. Mcnioianduin Opinion and Order, 13 FCC Red. 24,012, 24.047 *| 77 
(1988)). 

Comcast, 600 F.3d at 659. 

'^^47U.S.C. g 1302(b). 


Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 
706 of the Telecommunicarion.s Act of 1996. GN Docket No. 09-137, Si.xlh Broadband Deployment Report, 
25 FCC Red. 9,556. 9.558 *14 2-3 (2010). Commissioner Baker and I dissented from the July 2010 
adoption of the latest Section 706 Repoit. 

National Broadband Plan al 20. 

See John Honigan, Pew Internet and American Life Project, Home Broadband Adoplion 2009, 1 1 
(2009). 

National Broadband Plan at 20. 

^^47U.S.C. $ 1302(b). 
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One is left to wonder where this assertion of power, if left unchecked, ma}’ lead next/^^ 

As for the Order itself, the short-temi path is clear: It will be challenged in court. Once there, tlie 
Commission must struggle with the fact that the empirical e\idence in this docket demonstrates 
"no relationship whatever’ between the plain meaning of Section 706 and the network 
management ailes being adopted.^' 

B. Efforts to Advance New Arguments for Exercising x^ncillary Authority W ill Not 

Survive Court Review. 

In spite of the D,C. Circuit’s decision in Comcasl, the Order attempts to continue to assert 
ancillary authority as another basis for its imposition of network management ailes. To bolster 
the Commission’s case tins time, the Order points to some provisions of the Act that it failed to 
cite tlic first time around. Its arguments for new and putatively better bases for network 
management rules tall victim largely to the same weaknesses the court identified before. 

Efforts to defend a valid exercise of the agency’s ancillary powers arc subject to a two- 
part test - and tlic ‘'central issue,” as the D C. Circuit already has explained, is whctlicr die 
Commission can satisfy llie second prong of tlie tsst.*^^ Under it, '‘[Ijhe Commission may exercise 
this ‘ancillary’ authority only if it demonstrates that its action ... is ‘reasonably ancillary to tlic ... 
effective perfonnance of its statutorily mandated responsibilities.'”^^ 

Tliosc ‘'statutorily mandated responsibilities” must be concrete and readily identifiable. 

As die Supreme Coiut instmeted in NARUC II and die D C. Circuit reiterated in Comcast, “the 
Commission’s iuicillary authority' ‘is really incidental to, and contingent upon, spacifioally 
delegated powers under the For the ancillary authority arguments to prevail here, the 

Order must identify specific subsections within Title II, 111 or VI tliat provide the ancillary' hook, 
and then show how the Commission's assertion of power will advance the regulated services 
directly subject to those particular provisions. Existing court precedent shows that sweeping 
generalizations are not sufficient. Nor may die general framework of one title of tlie Act - such 


H'the Commission is successful with this assertion of authority, the agency could use Section 706 as an 
essentially unfettered mandate to impose not only new regulations but to pick wimiers and losers - all 
without any' grant of authority from Congiess to inteiveiie in die marketplace in such a comprehensive 
manner. In fact, this Order lias already done so. For example, it decides tliat these new network 
management rules will apply to broadband Intcnict seivicc pro iders but not to edge providci's. See Order, 

^1 50. Tlie Order nwkes an inleresling allempi to justify (his line-dniwiiig. It rationalizes, inter alia, tliat 
because the new icgulatoiy scheme is putaih'cly an outgiowth of the Commission’s /n/erne!/ Policy 
StatemenT, which v\ as not aimed at edge providers, the Order’s new mandates should not apply to those 
entities eitlier. This argument is irmtionalh' selective at best and aibitraiy' and capricious at worst. If the 
Connnission’s Inleniel Policy Sla/emcni was the “template” for the mics, why isn't the substance of the 
niles the same as the previous principles',' In particiJar, why' does the Order add nondiscrimination to the 
icgiilatioiis w hen tliat concept was never pail of (he prc\ ious principles? 

Comcast, 600 F.3U at 654. 

“id. at 647. 

Id. at 644 (citing I.ihraty .-Iw ’n v. FCC, 4()6 F.7d 689, 692 (D.C. Cir. 2(»05). 

Id. at 653 (emphasis in original) (citing Nat 'I Ass ’n of Regulatory Util. Comm 'rs v. FCC, 533 F.2d 601, 
612 (D.C. Cir. 1976) {NARUC U)). 

Compare Order, 133 (opining tliat Open Internet rules for wireless services are supported by' Title III of 
die Conmiuiuciilions Act pursuaiil to the Commission’s authority 'Ho protect the pubhe interest tlirough 

(continued....) 
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as common carriage obligations - be grafted upon services subject to another title that does not 
include tlie s^mie obligations/^ .And long descriptions of ser\rices delivered via broadband 
networks do not substitute for hard legal analysis.^' 

Moreover, arguments must be advanced on "'a case-by-case basis’" for each specific 
assertion of Jurisdiction/’ Comcast explains that the Commission must 'independenth JustifLyJ’" 
any action resting on anciliaiy authorit\- by demonstrating in each and eveiy instance how the 
action at issue advances the services actually regulated by specific provisions ofthe Act/’ The 
D.C. Circuit apparently ivas concerned about the Commission’s ability to grasp tliis point, for the 
opinion makes it repeatedly.^'^ In doing so, the court directed the Commission to more closely 


(...continued from previous page) 

spectnun licensing”) with Comcast. 600 F.3d at 631 (“each and even- assertion of jurisdiction ... must be 
inckpendenily juslified as reasonably anciliaiy to the Commission’s power”) (cinpliasis in original). 

See Comcast, 600 F.3d at 653 (discussing how the NARIIC I! court “found it klifficull to see how any 
action which the Commission might take concerning two-wav cable communications could have as its 
priniarv impaci Ihe rurlheiance of any purpose. ’”) (emphasis added); id at 654 (discussing the 

Mich'Cb'l Video 11 court’s recognition tliat tlic Coiiuiiunications Act bars coimnon earner regulation of 
broadcasting and therefore rejecting tlic imposition of public access obligations on cable because the iiilcs 
would “relegalej \ cable systems ... to conunon-camer status.”). 

' ^ The fact that some regulated services may be mixed on tlie same transmission platform with unregulated 
traffic does not afford the Commission scope to impo.se legal obligations on all data streams being 
distributed via tliat system. For example, tiic D.C. Circuit also lias rejected other past Conmiission efforts 
to extend its anciliaiy reach over all serv ices offered via a transmission platfonn merely because the 
platform provider uses it to provide one type of regulated service along n ith other services not subject to 
the same legulatoiy fmmework. See id. at 653 (citing SvtRCC If, 533 F.2d at 6 1 5- i 6, that oveitunied a 
series of Commission orders tliat preempted state regulation of non-video uses of cable systems, including 
precursors to modern cable modem seivice); NARUC 11, 533 F.2d at 616 C[T]he point-to-point 
coimnunications ... involve one computer talking to another....”). The Order appears to be silent on this 
issue. 

Comcast, 600 F.3d at 651. As the Comcast decision explained, although “tlic Conmiission’s ancillary 
authority' may allow’ it to impose some kinds of obligations on cable Internet providers,” it does not follow’ 
tliat the agency' may claim “plenary authority' over sucli providers. " Id. at 650. To do so, would “rtm[ ] 
afoul” of lire Supreme C’oiirt precedent set forth in Southwestern Cah/e and Alidw'est Video 11’ Id. See <7lso 
id. C'Nothing iiiMidwest Video I even liints that Southwestern Cable's recognition of anciliaiy authority’ 
over one aspect of cable television meant that the Commission had plenary authority over all aspects of 
cable.”). 

Id. at 651. It follows tliat the potential foryears of litigation over individual enforcement cases is liigli, 
thereby leading lo a period of prolonged uncertainty tliat likely will discourage further investment in 
broadband infiastincturc, contrary to the dircctiv'cs of Sec. 706. 

See, e.g., id. at 65 1 , 653. For example, the court untangled the Commission's arguments about the 
implications of language ni Brand X fox the agciicy’’s assertion of autlionty over Iiitcriict network 
management by explaining that: 

[n]otliing in Brand X. lioivcrvor, suggests tliat the Court w'as abandoning the fundamental 
approach lo ancillary authority set forth m Southwestern Cable. Midwest Video I. and 
Midwest ! 'idea 11. Accordingly, the Commission carmot justify’ regulating the network 
management practices of cable Tiilemet providers simply bv citing Brand X’s recognition 
tliat it may' liavo anciliaiy authority' to require such providers to unbimdle The components 
of their scrv’iccs. These arc altogether different rcgiiiatoiy’ requirements. Braticl X wo 
more dictates the result of this case {hanSouthwestern Cable dictated the results of 


(continued....) 
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Study the agency's failures in NARIJC I! smd Midwest Video II to comprehend the limits of its 
ancillary' reach. 

The Order’s claim of ancillanf' jurisdiction is not convincing with respect to Title Tl 
because, inter alia, it invokes only Section 201 in support of its nondiscrimination mandate.^^ 

Yet in a glaring omission. Section 201 does not reference nondiscrimination ~ that concept is 
under the purv iew of Section 202, which appears not to be invoked in the Order. (By this 
omission, it appears that the Order may be attempting an end run around the most explicit Title !l 
mandates because of otlicr considerations.) Nor arc the arguments successful with respect to the 
Title ITT and VT provisions cited in the Order because those statutoiy mandates address services 
that are not subject to common carriage-st>de nondiscrimination obligations absent explicit 
application of statutoiy- directives.^ 


(...continued from previous pnge) 

Mich^est Video L NARVC IL said Midwest Video II. Tlic Conmiission's exercise of 
ancillarv aulhoiilv over Comcast's network management practices must, to repeat, "be 
independeiillv juslified.” (emphasis arlded) (inlenial citation omilled). 

kl at 653-54. 

It is curious tlial in reciting several provisions of Title 11 as potential bases for ancillary jurisdiction, the 
Order avoids the most obvious one; Section 202(a), wliicli explicitly authonzes the nondiscrimination 
inanclate imposed on Title 11 common carriers. Tliis oversight is especially curious given the Order's 
reliance on the statutoiy canon of “the specific tiuiiips the general’' in revising the agency's iiitcxprctation 
of Section 706. See Order. 117-23 (distinguishing Dephynmu of Wireline Services Offering Advanced 
Telecommunications Capability^ CC Docket No. 98-147, Memorandinn Opinion anti Order and Notice of 
Proposed Rulemaking, 13 FCC Red, 24,012 (1998) {Advanced Senices Order) as limited only to the 
detennination that the general provisions of Section 706 did iiol control the specific forbearance provisions 
of Section 10), Tliat canon would seem to apply here as well, given tliat Section 202(a) certainly is more 
specific about nondiscrimination than is Section 706. Perhaps reliance on Section 202(a) as a basis for 
anciUan' authorm- was omitted here in order to avoid reopeuing divisions over potential Title 11 
reclassification? Of course, any cffoit to classify broadband Internet access as a coimnon carrier service 
would confront a different set of serious legal and [wUcy problems, see, e.g . , Cable Modem Declaratory 
Ruling, ON Docket No, 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed 
Rulemaking, 17 FCC Red. 4,798 (2002); Wireline Broadband Order, CC Docket Nos. 02-33, OI-.337, 95- 
20, 98-10, WC Docket Nos. 04-242. 05-271, Report and Order and Notice of Proposed Rulemaldng. 20 
FCC Red. 14,853 (2005); Wireless Broadband Order, WT Docket No. 07-53, Declaraton- Ruling, 22 FCC 
Red, 5,90 1 (2007), but violation of this basic canon of statutoiy constiiiction would not be among them. 

Section 202(a)’s prohibition against “mijust or unreasonable tliscriminalion” carries with it decades of 
agency and court inierpreLilion which is much different fixrm the Order’s “nondiscrimination” mandate. 

For instance, the Order questions the reasonableness of tiered pricing and paid prioritization. Under the 
case histoiy of Section 202, ticicd piicing and concepts similar to paid prioritization aie not presumed to 
constitute “unjust or unreasonable discrimination.” See, e.g.,NotH Ass’n of Regulatory Util. Comm 'rs v. 
FCC, 737 F.2d 1095, 1133 (D C. Cir. 1984) (“Bui when there is a iiciural, rational basis imdcrlying 
apparenllv disparate charges, the rales need not be unlawful. For instance, w hen charges are grounded in 
relative use, a single rale can produce a wide variety of charges for a single serv ice, depending on the 
amount of the sen icc used. Yet there is no disciiniinatioii among customers, since each pays equally 
according to the volume of service used.”); Competitive Telecomm. Ass n v. h'CC, 998 F.2d 1058, 1064 
(D.C. Cir. 1993) (“By its nature, § 202(a) is not concerned with the price differentials between qualitatively 
different services or service packages. Tn other words, so far as 'unreasonable discrimination is concerned, 
an apple does not have to be priced tire same as an orange.”’). 

™ See. e.g., 47 U.S.C. tj 153(1]); FCC v. Midwest Video Corp, 440 U.S. 68^. 705 (1979) {Midwest il) 

(continued....) 
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In addition, the Order’s expansive grasp for jurisdictional power here is likely to aiami 
any reviewing court because the effort appears to have no limiting principle. ’ The D.C. Circuit's 
warning in Comcast against one form of overreaching - the misreading of policy statements as 
blanket extensions of power ~ applies here as well: 

Not only is this argument flatly inconsistent with Southwestern Cable, MidM^est 
Video L Midw^'cst Video II, and NARUC 77. but if accepted it would virtually free 
the Commission from its congressional tether. As the Court explained in 
Midwest Video 11, "Svithout reference to the provisions of the Act"’ expressly 
granting rcguiatoiy authority, ‘the Commission's [’ancillary^] Jurisdiction ... would 
be unbounded.'' Indeed, Commission counsel told us at oral argument that just as 
the Order seeks to mal'ie Comcast's Internet service more "rapid" and ''efficient," 
the Commission could someday subject Comcast’s Internet service to pen asive 
rate regulation to ensure that the company provides the sendee at "reasonable 
charges." Were we lo accept that theory of ancillary amhorily. we see no reason 
why the Commission would have lo stop there, for we can think of few examples 
of regulations that apply to Title II common carrier services, Title 111 broadcast 
services, or Title I- 1 cable services that the Commission, relying on she broad 
policies arliculaled in section 230(b) and section 1. would be unable to impose 
upon Internet service providers. If in Midwest Video 1 tlic Commission 
"strain[cd] tlic outer limits of even the open-ended and penasive jurisdiction that 
has evolved by decisions of the Commission and the courts," and if in NARUC II 
exndMidw'est Video 77 it exceeded those limits, then here it seeks to shatter them 
entirely 

Some of the Order’s most noteworthy flaws are addressed below. 

1. The Order’s patchwork citation of Title 11 provisions does not provide the 
necessary support for extending common carriage obligations to broadband 
Internet access providers. 

insmicts the- Commission that the invocation of any Title II citation as a basis 
for ancillary jurisdiction must be shown to be ‘integml to teleplione communication."^'^ Tlie 


(...continued from pre^dous page) 

(coiiscniing the sratute to prohibit trearing bro«idcasters - and. by extension, cable operators - as coimnon 
carriers). See also infra pp. 2i-25. Witli respect to tliosc Title III scr\dccs tliat are subject to sonic coininori 
carriage legiiLilion, mobile voice service providers bear obligations pursuant (o e.vplicil provisions of Title 
II of the Act. including but not limited to the provision of automatic v-oicc roaming (Sections 201 and 202); 
riiamtarnancc of privacy of customer iiifomiatroiL including call location iiifoiiiiation explicitly (Section 
222); inlerconneclion direcliv or indirectly with the facilities aixl equipment of other lelecommunicalions 
carriers (Section 251); contribution to universal sendee subsidies (Section 254); and obligation to ensure 
that sciVTCc is accessible to and usable bv persons with disabilities (Section 255). 

For example, in the Comcast case, the FCC counsel conceded at oral argmnent that the ancillary 
jurisdicLion argument there could even encompass rale regulation, if the Coininission chose lo pursue that 
path. Comcast, 000 F.3d at 655. 

Id. at 655 (crnpliasis added). 

!d. at 657-58 (discussing Nafl Ass'n of Regulatory Util. Comm 'rs v. h'CC. 880 F.2d 422, 425 (D.C. Cir. 
1989) {C.4RUC III) and noting that ‘the Commission liad emphasized that To]ui' prior preemption 
decisions hive generally been limited lo activities that are closely related lo the provision of sendees and 

(continued....) 
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Order's efForts to meet this legal requirement are thin and uncon\'incing - and in some instances 
dov-Tiright peiplexing. For example, it points to Section 201 in arguing that it provides die 
Commission with ‘'express and expansive authority'’^^ to ensure that the ‘'charges [and] practices 
in connection with''^’ telecommunications sendees are “just and reasonable''.^'^ The Order 
contends that the use of interconnected VoIP services via broadband is becoming a substitute 
sendee for traditional telephone sendee and therefore certain broadband sendee providers might 
have an incentive to block VoTP calls originating on competitors' netivorks. The Order then 
stretches Section 20Ts language concerning “charges" and “practices" to tr\^ to bolsterthe claim 
that it provides a sufficient nexus for anciilan-’ jurisdiction over potential behavior by 
nonregiilated sendee providers that conceptually would best be characterized as 
“discrimination."'''' ITiere are at least tivo obvious weaknesses in this rationale. First, the Order 
ignores the D.C. Circuit's instruction that the Commission has “expansive authority" only when it 
is “regulating common carrier setxdces, including landline telephony."''^ Yet broadband Internet 
access providers arc not common carriers and the Order piiiposcly avoids declaring them to be so. 
Second, the Order seems to pretend that the plain meaning of Section lOTs text is synonymous 
with that of Section 202, which does address “discrimination" but is not directly invoked here. 

Tlic Order's reliance on Section 251(a)(1) is flawed for similar reasons. Tliat provision 
imposes a duty on telecommunications earners '‘to interconnect directly or indirectly with the 
facilities of other telecommunications carriers. 'Flic Order notes that an increasing number of 
customers use VoIP services and posits that if a broadband Internet service provider were to 
block certain calls via VoIP, it would ultimately harm users of the public switched telephone 
nerivork. All policy aspirations aside, tliis jurisdictional argument fails as a legal matter. As the 
Order admits, VoIP services have never been classilicd as “telecommunications services," i.e., 
common caniage services, under Title II of the Act.*^ Therefore, as a corollary matter, broadband 


(...contimied from previous page) 

whicli affect the provision of interstate sci'\iccs.' The tenn 'services' refened to 'coitnuon canicr 
communication sendees’ vvilliin the sco|)e of the Coiimrission's Title 11 jurisdiclioii In sliorlf Ihe 
Coimiiission explained, ‘ tlic interstate telephone netvvoik will not function as efficiently as possible without 
the preemptive delarilTing of inside w iring inslalialioii and maintenance.’ The Commission’s pre-emption 
of state regulation of inside wiiing was lltus ancillary' to its regulation of interstate phone seivice, precisely 
the land of link to express delegated authority' tliat is absent ni tliis case.” (quoting Detariffing the 
Installation and Maintenance of Inside Wiring, CC Docket No. 79-105, Memorandum Opinion and Order, 
IFCCRcd. 1,190, 1,192417(1986)). 

Order, ^ 125 (quoting Cumccist, 600 F.3d at 645). 

^U7U,S.C. § 201(b). 

Id. 

The term “discrimiintion" in the contexd of comniiuiicatioiis networks is not a sy'iionym for 
“anlicompeliliv e behavior.” While ihe word “discrimuiate” lias carried negative connotations, network 
engineers consider it "network managcmcirt” - because in tlic real world the Internet is able to function 
on!v if engineers may discriminale among different types of traffic. For example, in order to ensure a 
consumer can view onhne video w ithout distortion or interniption, certain bits need to be given priority 
over other bits, such as individual emails. Tliis type of activity' is not necessarily anticompetitive. 

Comcast, 600 F.3d al 645 (ciling to Section 201). 

®'47U.S.C. 251(a)(1). 

See V'onage Holdings C.oyporaii<m Pelilion for Declaratory Ruling Concerning an Order of the 
Minnesota ihiblic Utilities Commission, WC Docket No. 03-211. Memoranduiii Opinion and Order, 27 

(continued.. ..) 
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Internet senice providers are not ‘telecommunications carriers'' - or at least the Commission has 
never declared lliem to be so. The effect of the Order is to do indirectly what the Commission is 
reluctant to do explicitly. 

2. The language of Title TII and provisions cannot be wrenched out of 

context to impose common carriage obligations on non-common carriage 
services. 

The Order malces a rather breathtaldng attempt to find a basis for ancillary^ authority to 
impose nondiscrimination and other common carriage mandates in statutory sclicrocs that since 
their inception have been distinguished from common carriage. This effort, too, will tail in court, 
for it flouts Supreme Court precedent on valid exercises of ancillaiv authority-, as reviewed in 
detail in Comcasl. If the “derivative nature of ancillary jurisdiction'’^^ has any objectively 
discernible boundaries, it must bar the Commission from taking obligations explicitly set forth in 
one statutory' scheme established in the Act- such as the nondiscrimination mandates of Title 11 - 
and grafting them into different statutory schemes set forth in otlicr sections of Act, such as Title 
III and Title VI, that citlicr directly or indirectly eschew such obligations. Here, tlic Act itself 
explicitly distinguishes between broadcasting and common carriage.^^ And the Supreme Court 
long ago drew tlic line between Title VI video services and Title Il-stylc mandates by forbidding 
the Commission to ‘*relegate[] cable systems ... to common-cainer status”.'^' 

Tlic Order's effort to search high and low through provisions of the Coramunications Act 
to find hooks for ancillan- jurisdiction ma\' be at its most risible in the broadcasting context. Tlie 
attempt here seems hardly serious, given that the legal discussion is limited to a one-paragraph 
discussion that cites to no specific section wiihin Title IIT.'^^ Rather, it stands its ground on the 
obsen^ation that T\^ and radio broadcasters now distribute content through their own websites - 
coupled witii the hypothetical contention lliat some possible fiiture “self-interested" act by 
broadband providers could potentially have a negative effect on the emerging business models 
tliat may provide important support for the broadcast of local news and other programming.^^ 

This is far from the kind of tight ancillary- nexus that the Supreme Court upheld in 


(..continued from piey-ioiis page) 

FCC Red. 22,404 "jl 14, 20-22 (2004). 

See Comcast. 600 F.3d at 654. 

™47 U.S.C. ij 153(11). 

See Comcast, 600 F.3d at 654 (citing XdJwest Video 11. 440 U.S. 689, 700-01 ) (Commission could not 
“relegate! I cable systems ... to common-carrier status’)- Although the A//V6t’es? Video 11 case predated 
congressional enactment of cable regulation, none of the statutoiy aniondincnts of the Comnuiiiications Act 
since lhal lime - the 1984 Cable Act. the Cable Cousimier Protection and Competition Acl of 1992, and the 
Tclccomimuiications Act of 1996 - have imposed an>' form of Title Il-sty'lc noiidiscrinunation mandates on 
the mLikichannel video serx ices regulated pursuant to Title VI. To the contrary , the court has recognized 
tliat by Its nature MAT’D serv ice invob’es a degree of editorial discretion that places it outside the Title n 
orbit. See, e.g., Denver Area Edna. Telecomm. Consortium, Inc., v. FCC, 5 IS U.S. 727 (1996) (DAFTC) 
(upholding 10(a) of the 1992 Cable Acl, which perinitted cable operators to restrict indecency on leased 
access cliamicls). 

" Order. ^ 128. 

Id. 
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Southwestern Cable and Midwest Video and it is even more attenuated than the jurisdictional 
stretch tliat the Court rejected in Midsvest Video II One wonders how far this new tlieorv’ for an 
anciilar\^ reach could possibly extend. Many broadcasters foryears have benefitted through the 
sales of tapes and DVDs of their programming marketed through paper catalogs. Does the 
rationale here mean that the Commission haspowerto regulate the management of that 
communications platfonn, too? 

The equally generalized Title ill arguments based on "‘spectrum licensing'’ apparently are 
intended to support jurisdiction over the many point-to-point wireless ser\ ices that arc not point- 
to-multipoint broadcasting. They, too, appear off-point.^ Tor example, the Order’s recitation of 
a long ari-ay of Title 111 provisions maintenance of control over radio transmissions in the 
U.S., imposition of conditions on the use of spectrum) seems misplaced. If this overview is 
intended to sen'e as analysis, it contains a logical flaw: Most of the ailes adopted today are not 
being applied - yet - to mobile broadband Internet access service.^^ Certainly the Commission 
need not depend on die full sweep of Title 111 authoritv' to impose the **transparciicy'’ rule; it need 
only act in our pending "Truth-in-Billing'’ docket.’'^ Similarly, with regard to the “no blocking” 
mlc, the Order need only rest on the provisions of Title 111 discussed in the 76*6* MIJz Second 
Repori and Order, where tliis rule was originally adopted.^^ 


United Stales v. Southwestern Cable, 392 U.S. 157 (1968) (upholding a limit on cable operators' 
miporlalion of oul-of-maikel broadcast sigimls); United States v. Midwest Video Corp., 406 U.S. 649 
(1972) {Midwest Video D (plurality opinion upholding FCC rule requiring cable provision of local 
origination programming); id. at 676 (Burger, C.J., conemring) (“Candor requires acknow ledgmenl, for me, 
at least, tliat tlie Commission’s position strains the outer limits of even the open-ended and penvisive 
jurisdiction that has evolved by decisions of the Commission and the courts "). With respect to the local 
origination programming mandate at issue in Midvest Video I, the (!k>mmission reportedly “stepped back 
fiom its position during the course of tlic ... htigatiou ' by “suspcnd[ingj tlie ... rule and never roinstat[iiig] 
it.” T. Barron Cari kr, JouhtL. Dkh& Harvky L.Zockvian, M.assCowwiinica’hons Law 522-23 
(West Group 2000). 

MidM>esl Video FI, 440 U.S. at 694-95 (rejecting nilcs mandating cable provision of public access 
channels, wliich the FCC claimed were juslilied by “longslajKling communications regulatory objectives” 
to “mcrcas[c] outlets for local sclf-cxpicssioii and augiucnt[ ] the public's choice of programs"). 

One therefore must wonder whether by this argument the Order seeks to pa\ e the way for future 
regulation of mobile broadband Intcniet scrv^iccs. Tlie Order has taken great pains to explain tliat today ' s 
trealmenl of mobile broadband Inlemel access serv ice providers is in consumers’ best inleresl. .History 
suggests that the Order may morel}' be poscpoumg the inevitable. In fact, the new rule (Section 8.7) need 
only be amended by omitting one word: ‘ fixed. " The Commission will be poised to do just that w hen it 
rev iews the new regulations in two years. 

Taking the Order at its apparent w^ord that it is not (yet) applying all new' mandates on wireless 
broadband Inlemel service providers, it must be that the Order invokes the Comnussion’s Title lii licensing 
authority to impose the nilcs on fixed broadband Internet access scrv'icc providers - tliat is, cable senfee 
providers, common carriers, or both. Tf so, this is curious on its face because these services are regulated 
under Titles VI and II, respectiv ely, and as a legal matter the Commission does not “license” either cable 
scn icc pjovidci's or common earners. 

See TruTh-in-Billing and Billing Format. CC Docket No. 98-170. Notice of inquirv. 24 FCC Red. 1 1,380 
(rel Aug. 28, 2009) (Aug. 2009 Truih-in-Billing NOT). 

See Serv ice Rules for the 698-746, 747-762 and 777-792 MHz Bands, WT Docket No. 06-150, Report & 
Order, 22 FCC Red 15289 (2007). 
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With respect to the asserted Title VT bases for ancillat^- jurisdiction, the Order actually 
does point to tliree specific provisions, but none provides a fimi foundation for extending the 
Commission’s authority to encompass Internet network management. The Order first cites 
Section 628, which is designed to promote competition among the multichannel video 
programming distributors (MVPDs) regulated under Title VI, such as cable operators and satellite 
TV providers. The best-known elements of this provision authorize our program access rules, but 
the Commission recently has stnayed - over my dissent - beyond the plain meaning of the 
statutory^ language to read away explicit constraints on our power in this area. '' ' Apparently the 
Commission is about to make a bad habit of doing this. 

Of course, Section 628 does not explicitly referto the Internet, much less the 
management of its operation. The Congressional framers of the Cable Consumer Protection and 
Competition Act of 1 992, of which Section 628 w-as a part, vvere concerned about, and 
specifically referenced, video services regulated under Title VT.'‘” Yet the Order employs a 
general statutor}' reference to '‘unfair methods of competition or unfair or deceptive acts or 
practices’' as a hook for a broad exercise of ancillarv- jurisdiction over an unregulated network of 
networks. This time the theory' rests largely on the contention that, absent nct^v^o^k 
management regulation, network providers might improperly interfere with tlic delivery of "over 
the top" (OTT) video progianiming that may compete for viewer attention ith the platfomi 
providers’ own MVPD services.’'’’ ’Ihc Order cites to no actual instances of such behavior, 
however, nor docs it grapple with the implications of the niai'kct forces that arc driving MVPDs 
in the opposite direction - to add Internet connectivity to their multichannel video offerings. 


See Review of the Commission ’s Program Access Rules and Examination of Programming Tying 
Arrangements, MB Docket No, 07-198, First Report and Order. 25 FCC Red. 746 (2010) {Terrestrial 
Loophole Order); id. at 822 (McDowell, Coium'r dissenting) (“Section 628 refers to ‘satcUitc'-dclivcrcd 
programming 36 times Ihroughoiil the length of the provision, iiKluding 14 references in the subsections 
most at issue here. Tire plain language of Section 628 bars the FCC from establishing niles governing 
disputes involving tcircstrially delivered prograininiiig, wliether we like that outcome or not."). This FCC 
decision currently is under challenge before the D C. Circuit. See Cahlevision Systems Corporation v. 

FCC. No. 10-1062 (D.C. Cir. filed March 15. 2010). 

See 47 U.S.C. § 522(13) (defining “iittiiticluiimci video progianuniiig distributor"). Some of tlic 
transmission systems used by such distributors, such as satellites, also are regirlated under Title HI. 

Order, ^ 130 (citing 47 U.S.C. § 548(b)). 

Tire D.C, Ciraiit lias upheld the Commission's reliance on Section 628(b) to help driv'e the provision of 
competitive Title VI multichannel video programming services into apartment buildings and similar “miilti- 
dweiling unit” dev-elopineiits, see Nat’l Cable & Telcoms. Ass’n v. FCC. 567 F. 3d 659 (D.C. Cir. 2009), but 
the poliev' tlinist of tliat case miqucstioiiabh' cona'med Title VI video services. As the Older 
acknowledges, il is an open question as lo whether OTT video providers might someday be maile subjecl lo 
Title VI, with all of the attendant legal rights and obligations tlwt come with tliat classification. Order at n. 
4 1 7. Bui il is misleading in suggesting that the reguiatoiy- classification of OTT video providers has been 
pending only since 2007. Id. On tlK contrary^ if has been pending before tire Coimnission since at least 
2004 in the TP Enabled Scnticcs docket, WCB Docket 04-36, and the agenev has consistentiv avoided 
answering She question ever since. While I do not prejudge the outcome of lluU issue, I question ihe 
selective invocation of sections of Title VI here as a basis for ancillary jurisdiction. Such overreacliing 
seems to operate as a way of prolonging our avoidance of an increasingly impoitant, albeit coinpicx. 
matter. 

See, e.g.. Letter from William M. Wiltsliire, Counsel for DIRECTV, to Marlene H. Doitcli, Secretary, 
FCC, at 1 (Oct. 1, 2010) (DIRECTV Oct. I Ah: Parte Letter) (outlining the wealth of innovative devices 

(coiitiiiiicd....) 
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Tlie second Titie VT provision upon which the Order stakes a claim for ancil!ar\' 
Jurisdiction is Section 616, which regulates the terms of program carriage agreements."^' The 
specific text and statutory- design of this proiHsion make plain that it addresses independently 
produced content carried by contract as part of a transmission platform provider's Title VT MVPD 
senice, and not a situation in which there is no privity of contract and the service is Internet 
access. The Order attempts to make much of Section 616’s rather broad definition ''video 
programming vendor'’ without grappling with the incongniities created when one tries to shove 
the provision's explicit directives about carriage contract terms into the Internet context, in 
fact, the application of Section 616 here is only comprehensible if one conceives of it as a new 
flavor of common carriage, with all the key contract teniis supplied by statute.'"^ Such a reading, 
however, would be in considerable conflict with the rationale o^Michvest Video 11,''^''^ as the D.C. 
Circuit in Comcast already has noted. 

In short, the Order’s efforts to find a solid grounding tor exercising ancillary- power here 
- and thereby imposing sweeping new common carriage-style obligations on an unregulated 
service - strain credulity. Policy concerns camiot overcome the limits of the agency's current 
statutoiy- authority. The Commission should heed the closing admonition of Comcast. 


( ..continued from previous page) 

curreiiilv available in ihe market, including Api^leTV. Bo.vee, and Roku): Adam Salanauo & Andv Fi.xnier. 
E!SPN lo Web Simulcast. Make Pay W Online Gatekaeper, BlocimDCRO, Oct. 15, 2010, at 
httu:/Avww.bloonibcrg.Gom/ncws/20IO-lU-15/csua-to-stfcain-clu»mcls-to-timc-wanicr-cablc-iiscrs-to- 
combat -web-] ri als, html (e.vplaining ESPN's plan lo begin streamii^ its sports channels online lo Time 
Warner Cable Inc. customers as part of the pay -TV ladustn- 's strategy- to fend off Internet competitors); 
Waller S. Mossberg, Google TV: No Need To Tune In Just Yet.. Wai i-St. J,, Nov. 18, 2010, at D 1 
(comparing Google TV teclmologv- to its rivals Apple TV and Roku); Louts Trager, Netjlix Plans: Rapid 
World Spread of Sir earning Sen’ice, CoMM Dait y, Nov 19, 2010, at 7 (examining Nctflix's plans to offer 
a slreainiiig-only serv ice in competition uiih Hiilu Plas, as uell as its plans for expansion worlduide). 

47 U.S.C. § 536. 

For example, Section 616(a)(1) bars cable operators from linking carriage to the acquisition of a 
financial interest in llic iiidcpciidciit piogrammcrs' cliamicl - a icstraint boiiowcd from aiititnist principles 
that is readily understandable in the context of a traditional cable system with a limited amount of so-called 
“linear chamiel” space. The construct does not conform easily to the Internet setting, vvliich is 
chamcteri7ed by a considerably more flexible network architecture that allows end users to make tlie 
content choices - and w hich affords tliem access to hterally millions of choices that do not resemble “video 
programming” as it is defined in Title VI, see 47 U.S.C. §522(20), including but not limited to simple, text- 
heavy websites, video shorts and all ii^anner of personalized exclianges of data. 

The fedeiul govermnent first involved itself in setting basic rates, temis, and conditions in the context of 
service agreements between railroads and their customeis, but at least one historian (and former FCC 
comnussioner) traced the “‘ancient law-' of conmion carriers ’ back to the development of stage coaches and 
canal boats. See GlEN O. RodINSON, “TIIE FEDERAL COMKfElNICATIONS ACT; AN ESSAY ON ORIGINS AND 
Rhgl'l vroRV Plrpose.” in a LEGiSLA'iiVH History of THHCoM\iLiMCATioN.s Act OF 1934. 26 (Maxi). 
Pagliii cd. 1989) (noting that a 19th Century' Supreme Court ease identified the concept emerging as far 
back as the reign of William and Marv). 

' hiMidwest Video II, the Supreme Court inv'alidated FCC niles tliat would liav'e required cable operators 
to provide public access cliaimcis. TIk Couit reasoned that, in the absence of explicit statutoiy- authority' 
for such mandates, the public access rules amounted lo an indirect effort to impose Title II conunon 
carnage obligations - and tliat, ni tuni conflicted with the Title III basis for the agency' ‘ s ancillary' 
jurisdicLion claim. See 440 U.S. at 699-02. 

’ Comcast, 600 F.3d at 6.54. 
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[N]otwithstanding the “difficult regulator^' problem of rapid technological 
change’' posed by the communications induste^s ‘the allowance of wide latitude 
in the exercise of delegated powers is not the equivalent of untrammeled freedom 
to regulate activities over which the statute foils to confer ... Commission 
authority.” Because the Commission has failed to tie its assertion of ancillary- 
authority' over Comcast's Internet servdce to any “statutorily mandated 
responsibility,” we ... vacate the Order.'"^ 

The same fotc awaits this new nilcmaking decision. 

C. The Order Will Face Serious Constitutional Challenges. 

it is reasonable to assume tliat broadband Interact service providers will challenge the 
FCC ruling on constitutional grounds as wc.il.^’‘ Contr^y to the Order's thinly supported 
assertions, broadband ISPs arc speakers for First Amendment purposes - and therefore challenges 
on that basis should not be so lightly dismissed. There aie several reasons for being conccmcd 
about legal inlimiities here. 

First, tlie Order is too quick to rely on simplistic service labels of the past in brushing off 
First Aincndmcnt arguments. For example, while it ostciisibly avoids classifying broadbtmd 
providers as Title II common carriers, it still indirectly alludes to old case law concerning the 


* *'■’ Corneas/ , 600 F.3d at 66 1 (internal citations omitted). 

^ ^ ' Hie Order incorreclly asserts llial the new network nianagemeni niles raise no serious queslions about a 
Fifth Amendment taking of an Tnlemel transmission pialfonn provider’s properly. At the outset, ihe Order 
too quickly dismisses the possibility tltnt these niles may constitute n per se permanent occupation of 
bi'oadbaiid nctwoiks. Under J.oretio v. Tek-prompier Kfunhal/att CATV' Corp.., a taking occurs when tlic 
govenmienl authorizes a “permanent physical occupation” of properly “even if they occupy only relalix'ely 
insubstantial ainotints of space and do not scnoiisly hitcifcic witli tltc [owner's] use of the rest of liis 
Ipropertyl.” 458 U.S. 419, 430 (19X2). Here, the new regulatory' regime elTectively authorizes third-party 
occupation of some portion of a broadband ISP's iransinission facilities by constraining the facihty owner’s 
ability' to decide how' to best inanage the traffic mnning over the bioacfcand platfonn. The new strictures 
have parallels to the Commission's decision to grant competitive access providers the right to the exclusive 
use of a portion of local telephone company '^s central office facilities - an action which the D.C. Circuit 
held constituted a pltysical taking. BeU Athmlic Tel Cos. v. FCC, 24 F.3d 1441, 1445 (D C. Cir. 1994). 

But even assiiiniiig arguemlo tliai the regulations may not constitute a plwsicai taking, they stUl trigger 
serious “regulatory takings ' concerns. Today ’s situation <liffeis from the one at issue in Cablevision 
Systems Corp. v FCC, where the court held tliat Cablcvision had failed “to show that the regulation had an 
economic impacL Llial interfered with distinct inveslinenl backed expectations. 570 F.3d 83, 98-99 (2d 
Cir. 2009). Here, iiLa-ny- olwdous im'estment-backed expectatious are at stake: Netwoik operators Iiave 
raised, bonowed, and spent billions of dollars to build, maintain, and modcnhzc their broadband plant - 
based at least in part on the expectation tliat tliey would recoup their investment over future years imder the 
dcrcguiatoiy approach to broadband tiiat tlx; Conunission first adopted for cable in 2002 and cpiickly 
extended to other ivpes of facilities. Moreover, today’s action could result in significant economic 
hardsliips for plalfomi p^o^ iders even if they liave no debt load to pay off. For example, the Order 
amiounccs the govenunent's “expectation” tliat platform providers will build-out additional capacity' for 
internet access seri ice before or m Laiidem with expanding capacity to accommodate specialized serv ices. 
Order, *| 114. Although property owners m«n' not be able to expect existing legal requirements regarding 
their pTopcrty' to remain enlirefv unchanged, today^'s v'aguc “expectation” places a notable burden on 
platform providers - heaxy enoiigli, given their legitimate investment-backed expectations since 2002. To 
amoimt to a legulatoiy taking under Pt'wn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978). 
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speech rights of common carriers by dismissing broadband TSPs as mere ‘‘conduits for speech’' 
undesening of First Amendment consideration.”" There is good reason today to call into 
question weli-wom conventiona! wisdom dating from the era of government-sanctioned 
monopolies about common carriers’ freedom of speech, particularly in the context of a 
competitive marketplace.' Indeed, at least two sitting Justices have signaled a willingness to 
wrestle with the implications of the issue of common carriers’ First Amendment protections."'' 

Similarly, the Order offhandedly rejects the analogies drawn to First Amendment 
precedent concerning cable operators and broadcasters, based only on tlic unremarkable 
obser\'ation that cable operators and broadcasters exercise a noteworthy degree of editorial 
control over the content they transmit via tlieir legacy^ semces.' In so doing, the Order 
disregards the fact that at least two federal district courts have concluded that broadband 
providers, whether they originated as telephone companies or cable companies, have speech 
rights.''" Although the Order acloiowledges the cases in today's Order, it makes no effort to 


Order, T 144 (citing CWA Reply at 13-14, which cites to Turner Broadcasting Systeni, Inc. FCC, 512 
U S. 622 (1994) and Time Warner Enterioinment, L.P. v. FCC 93 F.3d 957 (D.C. Cir. 1996)). 

The Supreme Court has nc^’ci directly addressed the Fiist Amciidiucnt issues tliat would be associated 
with a government compulsion Id ser\-e as a common carrier in a marketplace that offers consumers 
alternatives to a monopoly provider. This is not surprising, for the courts Itav^e had no opportunitv' to pass 
on ihe issue; the FCC in the modem era has found that it served the public interest to waive common carrier 
status on nmnerous occasions. See, e.g.. In re Aastralia-Japan Calde ((jnam) Limited. 15 FCC Red. 24,057 
(2000) (finding that the public intcr'cst would be scivcd by allowing a submarine cable operator to offer 
ser\'ices on a non-common earner basis because AJC Guam was unable lo exercise market power in light 
of auiplc altcniath c facilities); /« re Tyc-om Netyvorh: Inc., el ai, 15 FCC Red, 2-1,078 (2000) (cxaniining 
the public interest prong of the NARIJC / lest, and determining that TyCom US and TyCom Pacific lacked 
sufficient market power grt'en the abundant alternative facihtics present). In fact, in the more tlian 85 
reported cases in which the FCC has addressed common cairicr waivens in the past 30 years, it has only 
imposed common carriage on an unw illing carrier once - and in that instance the agency later reversed 
course and granted the requested non-connnon carrier status u}Km lecerthng the required infomiation tliat 
the applicant previously omitted. In re Applications ofh.fartin K fariella Communicalions Systems, Inc.; 

For Authoritv to Construct, Launch and Operate Space Stations in the Domestic Fixed-Satellite Service, 60 
Rad. Reg. 2d (P & F) 779 (1986). 

* ” The Order is flatly wrong in asserting lltal “no court has ever suggested that regulation of common 
cairiagc aiTangcincnts triggers First Aincndmcnt scrutiny." Order, H 1-44 (ciiipliasis added). IwMkhvesl 
Video II, the Court staled that the question of whether Ihe imposition of common carriage would violate the 
First Amendment rights of cable operators was “not frivolous.'’ 4 10 U.S. 689 (1979), 709 n. 19. In 
DAETC, 518 U.S. Ill (1996), the plumlity opinion appeared spht on, among other tilings, the 
conslilulional validity of mandated leased access cliannels. lustice Kennedy reasoned that mandating 
common carriage vvoiild be “fi.inctional[ly] equivalent[t]“ to designating a public foniin and tliat botli 
government acts therefote should be subject to the same level of Fiist Amendment scnitiny. Id. at 798 
(Kennedy, J., concurring in part, conciirrii^ ui the judgment in part, and dissenting in part). Justice 
Thomas analysis tvent even further in qucstioiiiug the old [dicta] about coimnoii caiiicis’ speech rights. 

See id. at 824-26 (Thomas. J.. conettrring in the judgmeni in pari and dissenling in part) (slating that 
“Common carriers arc private entities and may. consistent with the Firet Amendment, exercise editorial 
discretion in the absence of a specific slalulorv prohibition”). 

Order. 1 140 (citing, e.g.. Turner Broadcast Sy‘stenis, Inc v. FCC, 512 U.S. 622, 636 (1994) {Turner /)). 

^ Illinois Bell Telephone Co. v. Village of Itasca, 503 F. Supp. 2d 928 (N.D. 111. 2007) (analogizing 
broadband netwodi providers to cable and DBS providers); Comcast Cahlevision of Broward County, Inc. 

V. Broward Coimiv, 1 24 F. Supp. 2d 685 (S.D. Fla. 2000) (relying on Suptemc Court precedent in Ex pane 
Jackson, 96 U.S. 727, 733 (1878) and Lovell v. Griffin, 303 U.S. 444. 452 (1938). Ibe court concluded that 

(continued....) 
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distinguish or challenge them , Instead, the Order simply “disagreefs] with the reasoning of those 
decisions. 

Second. I question the Order's breezj- assertion that broadband ISPs perform no editorial 
function worthy of constitutional recognition. The Order rests the weight of its argument here on 
the fact that broadband ISPs voluntarily devote the vast majority of their capacity to uses by 
independent speakers with very little editorial invention by the platform provider beyond 
"network management pmctices designed to protect their Internet services against spam and 
malicious content.”’ ’ ^ But what arc acts such as providing quality of sendee (QoS) management 
and content filters if not editorial functions?' 

And the mere act of opening one's platform to a large multiplicity of iridcpcndcnt voices 
docs not divest the platform owner of its First Amendment rights . Tlic Order cites no legal 
precedent for determining how much '"editoria! discretion” must be exercised before a speaker 
can merit First Amendment protection. Newspapers provide otlicr speakers access to their print 
'‘platforms” in the form of classified and display advertising, lettem to the editor, and, more 
recently, reader comments posted in response to online news stories. Advertising historically has 
filled 60 percent or more of the space in daily newspapers, and publishers rarely turn away ads 
in these difficult economic times’ ~ - though tlicy still may exercise some minor degree of 
“editorial discretion” to screen out “malicious” content deemed inappropriate for family 
consumption. Under the Order's rationale, would newspaper publishers therefore be deemed to 
have relinquished rights to free speech protection? 


(...continued from previous page) 

the message, as well as the messenger, receives consliJnlioivil proleclion because llie transmission function 
provided by broadband services could not be separated from the content of the speech bchig transmitted). 

Orior, II. 458. 

"* Order. 1 143. 

' In addition, the Order’s citation to a Copyright Act provision. U.S.C. § 230(c)( I ), to support the 
proposition that bicadband providers scrv-c no cditoiial function, see Order, ^ 14 2, ignores tlic fact tliat 
broadband ISPs engage in editorial discretion - as peraiitled imder another provision of the Copyriglil Act, 
17 U.S.C. ^ 230(c)(2) - to block nralicious content and to restrict pornography. See Batzelv. Smith. 333 
F.3d 1018, 1030 ri.l4 (9th Cir. 2003) (noting tliat § 230(c)(2) “encourages good Samaritans by protecting 
serv'ice providers and users from liability for claims arising out of the removal of potentially ‘objectionable’ 
material from their services.... This provision insulates seivice providers from claims premised on the 
taking down of a customer’s posting such as breach of contract or unfair business practices.”). 

’ Nor does the availability of alternative venues for speech imdeicut the platform owner’s First 
.Amendment rights to be able to effeclively use its ow n regulated plalfonn for the speech it wishes to 
disseminate. See. e.g., Nat'l Cable Television Ass'n v. FCC, 33 F.3d66 (D.C. Cir. 1994). 

See. e.g., Mclimis & Associates, “The Basics of Selling Nc^vspaper Advertising, Newspaper Print and 
Online ad Sales I'raining, at hiip:/Avww.ads-oii-l3ne.com/samules.''Your Publicalion‘'ciLaplerone2-b(ml 
(visited 12/7/10). Tliis ratio lias lemaiiicd relatively constant for decades. See Robert L. Jones & Roy E. 
Carter Jr, “Some Procedures for Estimating ‘News Hole’ in Content Analysis,” The Public Opinion 
Qu^’rierly, ’Vol. 23. No. 3 (Autumn, 1959), pp. 399-403, pin cite to p. 400 (noting measurements of non- 
advxitising ncwsholcs as low' a.s 30 percent, with an average around 40 |> 2 recnt) (available at 
liTTp://ww'W-istor.org/.sTab]e/2746391?seq~2) (visited 12/7/10). 

Alan Mutter “Robust ad recovery bypassed newspapers,” Reflections of a Ncivsosaiir (Dec. 3, 2010) 
(available at hilu://newsosaur.bious}:>ot.con)-ri (visited 12/7/10). 
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Tliird, it is undisputed that broadband ISPs merit First Amendment protection when using 
their own platforms to provide muitichcmnel video programming sendees and similar offerings. 
The Order acknowledges as much but simply asserts that the new regulations will leave 
broadband TSPs sufficient room to speak in this fashion'"^ - unless, of course, hints elsewhere in 
the document concerning capacit\- usage come to pass.'^^* So while the Order concedes, as it 
must, that neUvork management regulation could well be subject to heightened First Amendment 
review, it disregards the most significant hurdle posed by even the intermediate scaitiny 
standard.’'^ The Order devotes all of its sparse discussion to the first prong of the intermediate 
scaitiny test, the ''substantiar’ government interest, while wholly failing to address the second 
and typically most difficult prong for the government to satisfy: demonstrating that the 
regulatoiy^ means chosen does not “burden substantially more speech tlian is necessar>',”'' ' And 
what is the burden here? One need look no fluther than the Order's discussion of specialized 
sen ices to find it. It announces an "expectation"’ that network providers will limit their use of 
their own capacity- for speech in order to make room for others - an expectation that may rise to 
the level of efiectivcly requiring the platfomi provider to pay extra, in the form of capacity build- 
outs, before exercising its own right to speak. ' Such a vague expectation creates a chilling 
effect of the type tliat courts arc well placed to recognize.’"^ 


Order, ty 145-46. 

Order. VI 112-14. 

Ahhoiigh the Order addresses only inlermediale senttiny, the potential for application of strict scrutiny 
should not be disicgaidcd coinplc-tcfy . Ahiiough the Couil in Turner 1 declined to apply strict sciutii:y^ to 
the sLatulorilv mandated must-carry rules, the network management mandates established bv today’s Order 
may be distinguishable. For example, wliile niles go\ eriiiiig the act of mining data packets might arguably 
be content neutral rcgulations, application of the iiilcs in tlic real world may effectiv ely dictate antecedent 
speaker-based and content-based choices about which data packets to cany and how best to present the 
speech tlmt they embody. 

American Library Ass’n v. Reno, 2.5 F 2d 78 (D C. Cir. 1994). 

Under First Amendment jurisprudence, it tv-pically is not difficult for the gov^enmient to comtince a 
court that the agency’s interest is important or subslanlial. See, e.g., C(veyv. Bro-wn, 447 U.S. 455, 464-65 
(1980) (“even the most legitimate goal may not be advanced in a constitutionally impcnnissiblc luamicr”); 
Simon Schusler. Inc. v. Members of the N.Y. State Crime Victims Bd, 502 U.S. 105 (1991) (finding that 
the state interest w as compelling, but the Son of Sam bw was not uaimw ly tailored to advance lliat 
objcctiv^c). But I question whether the Order will survive even tliis prong of the test because the 
Commission lacks evidence of a real problem here to be solved. Two e.xamples plus some economic 
theorizing may be insufficient to demonstrate tliat the asserted liarms to be addressed are. in fact, real and 
sj'stcmic. See Century Communications Corp. v. FCC, 825 F.2d 292, .200 (D.C. Cir. 1 987) (suggesting tliat 
to establish a real harm the Coimnission has the burden of producing empirical evidence .such as studies or 
snivcys). Tlic Coinmission's most recent Section 706 Report, w luch - ov'cr the dissent of Coimiiissioiici 
Baker and me - reversed course on 1 1 years' worth of consistent findings that advanced services are being 
deployed on a timely basis, is no foundation on which this part of the argument can securely rest. See 
supra Section A. 

Tujyjer /, 5 12 U.S. at 662. 

See Order, *1114 (“Wc hilly expect that broadband providers w ill increase capacity offered for 
broadband Internet access service if they expand network cajiacity' to accommodate specialized services. 
Wc would be conccnicd if capacity- for broadband Internet access scivicc did not keep pace. “). 

' See Fox v. FCC, 612 F.2d 317 (2d Cir. 201 0) (holding tliat llie FCC's indecency policy “violates the 
First .A^niendment because it is unconstitutionally' vague, creating a cliilling effect’’). 
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Yet the Order makes no effort, as First Amendment precedent requires, to weigh this 
burden against tlie putative benefit.''^' Instead, Broadbmid ISP speakers are left in die dark to 
grope their way through this regulatoiy- fog. Before speaking via their own broadband platforms, 
they must either: ( I ) guess and hope that they have left enough capacity for third part\^ speech, or 
(2) go hat in hand to the government tor pre-clearance of their speech plans. 

Final h’, it should be noted one ofthe underlying policy rationales for imposing Internet 
netV'Ork management regulations effectively turns the First Amendment on its head. The 
Founders ci’aftcd the Bill of Rights, and the First Amendment in particular, to act as a bulwark 
against state attempts to trample on the rights of individuals. (Given that they had just won a war 
against government tyranny, the>^ were w-ar\^ of recreating die veiy- ills that had sparked the 
Revolution - and which so many new Americans had sacrificed much to overcome.) More than 
200 years later, our daily challenges may be different but the constitutional principles remain the 
same, "fhe First Amendment begins w-ith the phrase "Congress shall make no law'’ for a reason. 
Its restraint on government pow er ensures that \vc continue to enjoy all of the vigorous discourse, 
conversation and debate tliat w e, along with the rest of the world, now think of as quintcsscntially 
American. 


Conclusion 


For the foregoing reasons, I respectflilly dissent. 


See, e.g.. Order, ^ 146-48. 
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ATTACHMENT A 


Letter of FCC Commissioner Robert M. McDowell to the Hon. Henrj' A. 
Waxman, Chairman, Committee on Energy and Commerce, U.S. House 
of Representatives (May 5, 2010) 
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Office of Commissioiicr Robert M McDo\s ell 
Federal Communications Commission 
Wasliingloa DC. 20554 


Ma\ 5. 2010 


Tlic Honorable Henr> A Waxman 
Clminiion 

Cotnmiitcc on FJict$i> and C'onimcrcc 
United Slates House of Rcpttscniativcs 
Wasliuigtoii. DC 20515 

DearChainnim Waxman; 

Tliank you for the oppoitunit) ro icsbfy bclbre you and vour colleagues on the Subcommittee on 
Communicotioiis. Tcclinolcig> and ilie Internet on Maitlt 25 regarding the NadonaJ Broadband Plan.' As I 
testified at the hcanng. the Commission has ncN'cr classified broadband biteniet access services as 
“telecommunications scnices" under Title II of tlie Commiuiicaiions Act In support of that assertion. 1 
lespectfiilly submit to >t)u llie instant summary of the history of the regiilatorx clossihcaljon ofbroadlxuid 
Intemci access scrv ices 


In die woke ofdK' privntizntion of the Internet in IS>94. Congress overwliciminglN passed the 
landmark Telecommunications Actof I Act) and President Clinton signed it into law Pnortothis 
time, die Commission lirul nev er lugulolcd "infurnialion scrMCes’* or "Inlemet access services" as common 
carnage iirxler Title 11. Instead, such services wca* classified as "enhanced scrv'iccs" under Title I To the 
extent dial logulatcd common comers offered dicir own enhanced services, using diarown trmsmission 
facilities, the FCC ruc|unvd die underlv iiig. local traiisniissioii component to be offered on a common earner 
basis.' No provider of iviziil inlbnnalion services was ever iv<tuirod to lariif such serv ice. WiUi the 1906 
Act Congress hod the oppommitv to reverse the Commission and n^iilate uitbnnoiion services, including 
Internet access scr\ ices, as traditional common camera but chose not to do so Instead, Congivss oodificd 
die Commission’s extsung ciassincation of "enhanced sev ices" as "mfomiation services" under Title I. 


' of the ['nhraJ CommimiavUms ( 'onintf^aon. the National Hntik/himU*kni HLOhnfi Befivv 

the SitfKtmuti ttnC'onftnwtcoiums. ’Mvif>Jit^v,orK/ffK/nK'nKfoftlviHotL\cl fttnm ooiuwrf^'nnj 
Cnmwerce. Ill''* Cong., 2d Scss. (March 25, 201(1) 

^ Some w lio an: advocating that broadband Internet access serv icc sliould be regulated under Title 11 cite to 
die Commission's I99S < H'/iAPSi. (Jtticr to support their asscnion .Set* OTlx Teief^mw Opemtinj^ CVi$.. 
CC Docket No. 9X-79, Memorandum Ojiinioii and Order. 13 FCC Rod. 22,466 ( p)yX) {iiTiiAlXii Onkrl 
l\viCtTEADSI.Otxhr. however, is noton point because m tluil order (he Commission detennincdduit 
GTE’ADSL scivice was«in liiieistale servia* Ibr the purpose of resolving a tariff quesbon. 
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Two years after the 1996 Act signed into law. Congress directed the Commission to report on 
its interpretation of various parts of the statute, including ftic definition of "infbmiation service"^ In 
response, on April 10, 1998,undertlie Clinton-era leadership of Chiiimian William Kennaiti,the 
Commission issued a Report to Congress finding that "Internet access services are appropriately classed as 
intbnnation, rather than telecommunications, services.**^ Tlie Commission reasoned as follows: 

The provision of Internet acces: service ... offeis end users mformation-semce 
aipabilides inexlricably intertwined with data transport. As such, we conclude that it is 
appropriately classed as an ‘information service'^ 

In reaching this conclusion, the Commission rea.soned ftiat treating internet access services as 
telecommiaiicadons services would lead to "negative policy consequences."'^ 

To be clear; tlie FCC consistentiv- held that an\' prov ider of infomiation serv ices could do so 
pursuant to Title 1.^ No distinction was made in the vva^- tfiat retail providers of Internet access service 
offered that information service to the public. The only distinction of note was undertlie Commission's 
Compuler Inquiry rules, wliicli rcquiicd common earners that were also providing infomiation scr\ ices to 
offer the transmission comjxinent of tlie infomiation senice as a separate, tariffed telecommunications 
service. But again, tiiis rcquircmcut liad no effect on tlic classification of retail hitemet access service as an 
infomiation senice. 

Ill tlie meantime, during the waning dav’s of the Clinton Administration in 2000, the Commission 
initiated a Notice of Inquirv- (NOI) to examine fonnalizing the rc^ulatoiv classification of cable modem 
senices as infbnnarion services,* As a result of the Cable hdodeni NOI. on March 1 4. 2002, the 
Commission issued a dcclaratoiy ruling 


^ Departments of Commerce, Justice, and State, the Judiciaiv. and Related Agencies Appropriations Act, 
1998. Pub, L. No. 105-119,111 Stat 2440,252 1 -2522, § 623. 

Cederal-State Board on UnNersal Senice. CC Docket No. 9645, Report to Congress, 13 FCC Red. 

1 1501. K 73 (1998) {Report to Congres.O. 

^ Id. at 180 (empliasis added). 

^ Id. at Tj 82 ("Our findings in this rcgaid are reinforced by the negative policy consequences of a 
conclusion that hitemet access seiviccs should be chissed as 'teleconmiimications.'"). 

As Setli P, Waxman, foniier Solicitor Geaieral under President Clinton, wrote in an April 28,2010 letter 
to the Commission, "[tlhe Commission has classified any fonn of broadband Internet access as a 

Tide n 'telecommunications service* m whole or in part, and it has classifia! all fomis of iJiat retail service 
as integrated 'information services' subject only to a light-touch reguiatoiv’ approach under Title T. Tliese 
statutoiv' dcreniiinatioiis are one reason why the Clinton Administration rejected proposals to impose 'open 
access' obligations on cable companies wfieii 1h<^' began providing broadband hitemet access in die late 
199()s, even though they then held acommanding share of the madcet. ITie Internet hasthriv'edunderthis 
approach." (Emphasis in die original.) 

^ Inquiry^ Coru:eming High-Speed Access to Internet Over Cable and Other Facilities. GN Docket No. 

00-185, Notice of Tiiquiry; 15 FCC Red 19287 (2000) (Cable Modem NOI). 
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classifying cable modem serv ice as an information service.^ Tn the Commission's Cable Modem 
Declaratory Ruling, it pointed out that "[t]o date ... the Commission has declined to determine a 
regulatory' classification for, or to regulate, cable modem serv'ice on an industry'-wide basis. 

Only one month earlier, on February' 14, 2002, in its Notice of Proposed Rulcmaldng^ ' regarding 
the classification of broadband Internet access services provided over wireline facilities, the 
Commission underscored its view that information services integrated with telecommunications 
services cannot simultaneously be deemed to contain atelecommunications service, even though 
tlic combined offering has telecommunications components. 

On June 27.2005, tlic Supreme Court upheld die Commission's detcnniiiation that cable 
modem services should be classified as infomiation services. llic Court, in upholding the 
Commission's Cable Modem Order, explained the Commission's historical regulatory treatment 
of "enhanced" or "intbrmation” services: 

By contrast to basic service, the Commission decided not to subject providers of 
enhanced service, even enhanced service ojfered via transmission wires, to Title 
IT common-carrier regulation. The Commission explained that it was unwise to 
subject enhanced service to common-carrier regulation given the "fast-moving, 
competitive market" in which they were offered.^" 

Subsequent to tlic Suprcnic Court upholding the Commission's classification of cable 
modem service as an information service in its Brand X Aacisioxi. the Commission without dissent 
issued a series of orders classifying all broadband services as infomiation serv ices; wireline 
(2()()5)'‘^, powerline (2006) * and wireless (2007).'® Consistent with 


^ Inquiry’ Concerning High- Speed Access to the Internet Over Cable and Other Facilities; 
internet Over Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband 
Access to the Internet Over Cable Facilities, GN Docket No. 00-185. CS Docket No. 02-52, 
Declaratory Ruling and Notice of Proposed Rulemaking, 17 FCC Red 4798 (2002) (Cable Modem 
Declaratory Ruling), affd, Natl. Cable dc Telecomms. Ass'n v. BrandX Internet Servs., 545 U.S. 
967 (2005) (BrandX)'.' 

Id. si HI. 

Appropriate Framework for Broadband Acce.ss to the Internet over Wireline Facilities, 
Universal Setvice Obligatiom ofBroadbaml Providers. CC Docket No. 02-33, Notice of Proposed 
Rulemaldiig, 17 FCC Red 3019 (2002) {Wireline Broadband NPRXI). 

BrandX, 545 U.S. 967. 

Id. at 911 (emphasis added, internal citations to tlie Commission's Computer Inquiry U 
decision omitted). 

14 Appropriate FramcM ork for Broadband Access to the Internet over Wireline Facilities: 
Universal Service Obligations of Broadband Providers: Review of Regulatory Requirements for 
Incumbent I. EC Broadband Telecommunications Services; Computer III Further Remand 
Proceedings: Bell Operating Company Provision of F.nhanced Services; 1998 Biennial 
Regulatory lievieM’ — Review of Computer III arid ONA Safeguards and Requirements; 

Conditional Petition of the Verizon Telephone Companies for Forbearance Under 47 U.S.C. § 
I6()(c)with Regard to Broadband Services Provided Via Fiber to the Premises: Petition of the 
Verizon Telephone Companies for Declaratory Ruling or. Alternatively, for Interim Waiver M’ith 
Regard to Broadband Services Provided Via Fiber to the Premises; Consumer Protection in the 
Broadband lira. CC Docket Nos. 02-33, 95-20, 98-]().()I-337, WC Docket Nos. 04-242, 
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the Court's characterization, the Commission made th^ classifications to catch up to market de\ e!opments, to 
(rcat similai* scrv ices alilic and to provide certain^ to those entities provisioning broadband serv ices, or 
coiitcmpiating doing so. Prior to these rulings, however, such services were never classified as telccotmminications 
senices under Title TT. 

Again. I thanlv you for providing die opportunih’ to testiR’ before your Committee and to prov ide tliis 
analysis regarding the regulatory^ classification of broadband Internet access services. T look forward to working 
vvidi you and your colleagues as vve continue to find ways to encourage broadband deployment and adoption 
throughout our nation. 


Sincerely, 

Robert M. McDowell 

cc: Tlie Honorable Joe Barton 

The Honorable Rick Boucher The 
Honorable Cliff Steams 


05-271, Report and Order and Notice of Proposed Rulemaking, 20FCC Red 14853 QW5) {Wireline 
Broedband Order), affd. Time Warner Telecom, Inc. v. FCC, 507 F.3d 205 (3d Cir. 2007). 

’ ' Llniled Tower Line Coiincil's PcHiion forTkckiraloryRidinfiRe^ardin^llieCImsiflcGlionofBrmdband 
over Power Line Inlerne! Access Service man InforrruMion Service. WC Docket No. 06-10, Memorandum 
Opinion and Order, 21 FCC Red 13281 (2006). 

^'Appropriate Retaliatory' Treatment for Broadband Access to the Internet Over Wireless Networks, WT 
Docket No. 07-53, Declaiatoiy^ Ruling. 22 FCC Red 5901 (2007) 
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APPENDIX B 


REJtVRKS OF 

The Honorable Robert M. McDowell 
Commissioner 

Federal Communications Commission 

BEFORE THE 

Associazione ego .\nd PuntoIT 
Italian Parliament 
Aula dei Gruppi Parlamentari 
Rome, Italy 
JILNE28, 2012 

[AS PREPARED FOR DELIVERY] 

The Siren Call of “Please Regulate My Rival": 

A Recipe for Regulatory Failure 

Thank you, Gildo, for that kind introduction. It is a great pleasure to be back in 
Rome, and an honor to be speaking before this impressive gathering of policy and 
business leaders. 

Although planned months ago, both the location and timing of this conference could 
not have been more opportune. The Internet’s fate is, yet once again, at a crossroads. As 
193 countries convene in Dubai later this year to renegotiate the International 
Telecommunications Regulations (ITRs), Europe’s view of new Internet regulations 
proposed by others will be pivotal to the outcome of this important debate. Furthermore, 
Italy has a crucial role to play in shaping Europe’s position on these matters as we head 
towards the World Conference on International Telecommunications (WCIT) treaty 
negotiation this coming December. 

As always, but especially with the world economy in such a weakened and 
precarious position, governments should resist the temptation to regulate unnecessarily, 
get out of the w'ay of the Internet and allow it to continue to spread prosperity and 
freedom across the globe, Internet connectivity, especially through mobile devices, is 
improving the human condition like no other innovation in world history. 

Take for example the profound effect the mobile Internet has had on the lives of Ali 
Momson and Isaac Assan.' Ali and Isaac operate a small pineapple farm in Central 
Ghana. In the past, all too often they had no choice but to sell their pineapples w'ell 
below market value due to a lack of accurate pricing infonnation. Today, how'ever, 
through a new mobile application, Ali, Isaac and countless farmers just like them, can 
instantly find the prevailing value of pineapples in surrounding markets and price their 
product accordingly. What was previously impossible to accomplish is now easy and 
quick, not to mention incredibly empowering. Earning more money from this new Web- 
powered knowledge enables Ali and Isaac to own more property and increase their 


^ See Ken Banks, In A fi'ican Agriculture, Infarmation is Power, Natl, Grc.KlR.APl!IC (Scpl. .5, 2011), 
littp://newswatcli-nationalgeograplTic-Com,'2011/09/05/m-african-agricn!tnre-infomiation~is-power/. 
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standard of living - all while raising their expectations in both an economic and political 
sense. In short, the mobile Internet empowers the sovereignty of the individual while 
growing economies and fundamentally improving lives around the world. 

Globally, upwards of 500,000 people become first-time hiternet users each day 
precisely because the Internet has migrated fiirther aw'ay from government control since 
its inception.^ As governmental barriers around the Internet melted away in the mid 
1990s, Internet usage skyrocketed - from only 16 million worldwide users in 1993 to 
over 2.3 billion today.' hi short, the absence of top-down government control of the 
Internet sparked a powerful explosion of entrepreneurial brilliance which has not abated. 
That could soon change, however. 

As we meet here today, some Member States of the International 
Telecommunication Union (ITU), as well as a few independent groups, are advocating 
for expanded intergovernmental powers over the Internet.'* Some proposals are 
seemingly small or innocuous while others are conspicuously large and radical. We 
should be especially aware of incremental changes to the ITRs. With the potential to 
grow larger quite rapidly, proposed ITR amendments that appear tiny today can be the 
most insidious and lethal to the spread of prosperity and freedom tomorrow. 

The proposals I am referring to are quite real, explicit and concrete. They are not 
imagined. Nor are they the product of caricatures or distortion, as a few' pro-regulation 
proponents and some ITU leaders have alleged. The proposals speak for themselves. Or 
as tliey may have said here in Ancient Rome, “Res ipsa loquitur,” So in the absence of 
rhetoric and hyperbole, please allow me to briefly outline a few of them. 

First, let us start with then-Russian Prime Minister Vladimir Putin’s proposal during 
a meeting wi tli the Secretary General of the ITU almost exactly one year ago. Last June, 
he proclaimed that Member States should establish “international control over the 
Internet using the monitoring and supervisory capabilities of the International 


^ See internet Growth Statistics, INTERNET WORI.D St.ATS, 

littpi/AvvYW. intenietwoi1dstats.com/eTiiaiketiTig.htiu (last visited June 1 9, 201 2). Tlie estimated number of 
new users per day, as calculalcd by dclcrmining ibe change in Ihc number of Inlcmcl users o\ er a year 
divided by 365, has varied greally over Ihe last 5 years. Bel ween March 2011 and March 2012, Ihe 
estimated number of new online users was 506.849 per day. Ov^er the past 5 years, liow-ever. the average 
daily increase in online users was appro.xiinaleiy 630,685. Id. 

Id. 

' See, e.g . , Proposals for Revision of the International Telecommunication Regulations, ITU Member 
States Beiongmg to the Regional Conunonwealth in the Field of Communications (RCC). at 6 (Apr. 17, 
2012) ^Member States shall ensure that adininistrations/operating agencies cooperate witliin the 
framew ork of these Regulations to provide, by mutual agreement, a wide range of intcniational 
tclcconmiunicalioii serv ices of any type, inchiding . . . services lor canv iiig Inlcmel Iraffic and data 

transmission.’')- 
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Telecommunication Union.”' Again, these words speak for themselves and should be 
taken seriously. 

Tme to Mr. Putin’s word, the Russian Federation subsequently put forth formal 
proposals that would expand the jurisdiction of the ITU into the Internet sphere simply by 
changing the definition of 'Telecommunications” to include “processing” and “data.”^ At 
first glance, this proposed change seems small, but it is tectonic in scope. The 
submission by the Arab States is almost identical, by the way.^ 

The Russian proposal would also explicitly give the ITU jurisdiction over IP 
addresses, one of the most important components of the inner w'orkings of the Net.^ 
Control of IP addresses is control of tlie Internet itself 

Although the Russian Federation claims to support “unrestricted use” of the Internet, 
its submission calls for making a number of revealing excepfions, such as “in cases where 
international telecommunication services are used for the purpose of interfering in the 
internal affairs or undermining the sovereignty, national security, territorial integrity and 
public safety of other States, or to divulge infonnation of a sensitive nature,”'^ in short, 
the exceptions created by the Russian Federation’s proposal would allow for unlimited 
intergovernmental control over the Internet’s affairs, in keeping with Mr. Putin’s vision. 


^ Vladimir Putin, Prime Minister of ti)e Russian Federation, Working Day, f^rime Minister Viadimir Putin 
meets with Secretary General of the International Telecommunication Union Hamadoun Toure, Gov’t oj ' 
THE Russian Fed’N (June i.5, 20li), hHp://preinier.gov.ni/eng/'eveuls/neHs/J5601/. 

^ Proposed Revisions to Individual Articles of the ITRs, Russian Federation, CWG'WCIT12 Contribution 
95, at 2 (Apr. 13, 2012), http //www.itu.iut/'md/T09-CWG.WCIT12-C-0095/cn ('Russian Federation 
Contribution 95”) (defining Iclcconinrumcalion as ‘'[ajm- (ransniission, emission, processing or reception of 
signs, signals, writing, irruigcs and sounds or data of any nature by wire, radio, optical or other 
electromagnetic syslenT) 

' Proposed Revisions, Arab States, CWG-WCIT12 Contribution 67, at 3 (Feb. 1, 2012), 
]ittp;/Avw'W'.itu.int/tnd/T09-CWG.WClTI2--C-0067/cn (defining telecommunication as “[a]ny transmission, 
emission, reception or processing of signs, signals, wriling, muigcs and sounds or mlclhgcnce of any nature 
by wire, radio, optical or other electromagnetic sv'stem”); Proposal on Third Draft of the Future ITRs. Arab 
States, CWG-WC1T12 Contribution 103^315 (June 4, 2012), littp://\vww.iti].int/md'T09~CWG.WClT12-C- 
()103/en CArah States Contribution IDS"). Furtiier, Iran argues that the current definition already includes 
the Internet. Contribution from Iran, The Islamic Republic of Iran, CWG-WC1T12 Contribution 48, 
Allacluncni 2 (Sept. 12, 2011), hUp:/7\vwvv-ilu.inl/md/T09“CWG-WClT12-C-0048/cn, 

^ Fiirrher Directions for Revision of the ITRs, Russian Federation, CWG~WCTT 12 Contribution 40, at 3 
(201 1), http://www.Ttu.infind/T09-CWG.WCrn2-C-0040./en fTo oblige ITU to allocate/distribiite some 
part of IPv 6 addresses (as same way /principle as for telephone numbering, simultaneously existing of many 
opeintois/nuinbei s distributoi's inside unified immbeis space for both fixed and mobile phone sendees) and 
dclcnmnation of necessary requirements.”)- See also Arab States Contribution 105 at 9 ^Member States 
shall, if they so elect, be able to control all naming, numbering, addressing and idcntilicalion resources 
used within their territories for international telecommuiiicatioii&TCTs.”). 

^ Russian Federation Contribution 95 at 3; CommenLs on Document CIVG-WCIT12.F^D~64, Russian 
Federation, CWG~WC1T12 Contribution 1 12, at 54 (June 6, 2011), htip:/7www.ilu.in!/md/T09- 
CWG.WCIT12-C-0 1 12/en. 
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Similarly, Egypt’s submission calls for unprecedented economic regulation of Internet 
traffic through the ITU.^‘' 

Even though a few proposals have been offered in fora other than the ITU, each 
gives us a sense of where some ITU Member States would like to go with 
intergovernmental Internet regulation. For instcince, proposals made directly to the U.N. 
General Assembly by China, Russia, Tajikistan and Uzbekistan call for 
intergovernmental regulation of Internet content and applications.^^ And, last year, India 
introduced a resolution at the U N. calling for a new U.N. body to oversee the Intemet,^^ 

In short, whether submitted to the U.N. or the ITU, these proposals are about much 
more than conventional Internet governance. Their scope dwarfs the controversies 
regarding ICANN and domain names. Without exception, each proposal would radically 
restructure the Internet ecosystem for die worse. They are before us in black and white. 
So please look with great skepticism on vehement claims that no proposals to regulate the 
Internet are before the ITU or the U.N.^^ 


^ Africa Region ’s Proposals to the Review of the ITRs, Africa Region, CWG-WCIT12 Contribution 1 16, at 
20 (2012), http:/./\\“\\’\v.itu.int/md/T09-'CWG.WCI'ri2-C-()1 16/en ('’Member States shall [talve measures toj 
ensure that fair compensation is leceived for can ied tiaffic (e.g. interconnection or tennination).’”)- 
also Proposal on Inlernational '! elecommunicafions Connectivity (Based on Contribution CIVG- 
WCni2/C~H4). Paraguay, CWG-WCIT12 Contribution 1 \3._ at 5 (June 6, 2012), 
hllp;//vvww.ilu.int/md/T69-CWG.WCITi2'C-On3/cn (proposing lhal parlies llial enter inlo Inlcmcl 
connection agreements ‘take into account the possible need for compensation , . . for the value of elements 
such as traffic flow, number of routes, and cost of iiiteniational transmission, and the possible application 
of network externalities, amongst otliers.”); Arab Stares Conthbimon i03 at 9 (proposing an amendment 
containing language similai to Paiaguay's proposal). 

^ ’ Letter dated 12 September 20 1 1 from the Pennanent Representatives of Cliiiia. the Russian Federation, 
Tajikistan, and Uzbekistan to the United Nations addressed to the Secretaiy -General, Item 93 of tlie 
provisional agenda - Developments in the field of information and telecommunications in the context of 
international security, 66th Session of the United Nations General Assembly, Annex (Sep. 14, 201 1), 
}ittp://www’.cs.biown.edu/coui'ses/csci 1 80().''souices/20 1 2_U N_Russia_and_China_Code_o_Conduct.pdf. 

Dtishyaiit Singh, Member of Parliament. Statement on Agenda Item 16 - Information and 
Conummicatioii Tecluiologies for Development. 66th Session of the United Nations General Assembly 
(Oct. 26. 201 1), http;//ww'w.uii.int/india/201 1 /indl 945.pdf (proposing “the establishment of a new 
institutional mechanism in tlie United Nations for global inteiuet-related policies."). See also Commission 
on Science and Tcchno]og> for Dcvclopmcnl, Summaiy Rcporl of llic Cliair: Briefing on Ihc Open 
Consultation on Enhanced Cooperation on Public Policy Issues Related lo the Internet (hday 18, 2012). 
iittp://iinctad-org/meetings/eivSessionaIDocimients/'eciil62012crp2 en.pdf C'Some delegates called forthe 
establisluiient of an intergoverimiental mechanism for enliaiiced cooperation witliin the United Nations 
stiiTcture, w hich would enable governments, on an equal footing, to carrx^ out their roles and responsibilities 
in inlernational public policy issues pertaining lo the Internet.”). 

' ’ See, e.g., Hamadonn I. Toiire, Secretaix'-GeneraL International Telecommunication Union, Opening 
Remailvs to Council Working Group - WCIT~12 (June 20, 2012), 

littp:/Avww.itii.int''eiv'osg/speeches,Tages/20i2-06-20.aspx; Hamadonn I. Tonre, Secretan'-General, 
Iiiteniational TelecominuiiicatioTi Union, Remarks to ITU Staff on World Conference on Inteniational 
Tclccoimmmications (WCIT-12) (June 6, 2012), http://w\vw-ihi.nit'cWosg/spccchcs,'Pagcs/2012-06-06- 
2.aspx; Hanwdoim I. Toiirc, Sccrclaix -General, IntcmatioiLal Tclccommiiiucalion UnioiL Opening 
Welcome Speech at the World Telecommunication Policy Fomm (WTPF), Meeting of tlie Informal 
Experts Group (lEG) (June 5, 2012), http ;//www.itu.int/en/osg/speeches/Pages/20 12-06-05. aspx; Eric 
Pfanner, Debunking Rumors of an Internet Takeover, N.Y. TrxiES (June 1 1, 2012), 
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In addition to the pro-regulation proposals emanating from Member States, a few 
non-governmental groups have put forth their own ideas for expanded Net regulation as 
well. This is not entirely surprising. I have learned during my six years on the U.S. 
Federal Communications Commission that the most common request we receive from 
industry is, “Please regulate my rival.” Essentially, this request translates into, “My rival 
is running too fast, and 1 want government to slow him or her down to my level.” 

Industry players that have long operated under legacy regulations are the most susceptible 
to this affliction. 

Perhaps the same could be said of the recent proposal by the European 
Telecommunications Network Operators’ Association (ETNO).*"* ETNO would like IP 
interconnection agreements to be brought under the ITRs for the first time with a new 
“sending party nebvork pays” construct.'^ To be effective, the ETNO proposal would 
have to require an international dispute resolution forum with enforcement powers as 
well as an intrusive new mechanism for recording Internet traffic flows on the basis of 
the value of traffic delivery, presumably determined by the ITU. Such expanded 
“monitoring capabilities” for the ITU fit perfectly into Mr. Putin’s vision of the hitemet 
of the future. 

In short, the ETNO proposal w ould upend the economics of the Internet by replacing 
market forces with international regulations that would create tremendous uncertainty, 
increase costs for all market players, especially consumers, and ultimately undeimine the 
rapid proliferation of Internet connectivity throughout the globe. Disproportionately 
harmed by this upheaval would be the developing world. The upward trajectory of living 
standards for billions of people like Ali and Isaac, the pineapple fanners from Ghana, 
could be put in jeopardy too. 

Furthermore, I can't imagine why network operators would consciously surrender 
their autonomy to negotiate commercial agreements to an international regulator - unless, 
of course, they suffer from the “please regulate my rival” malady of an industry that has 
been regulated too much and for too long. History is replete with such scenarios, and the 
desire for more regulation for competitors u/iruyv ends badly for the incumbent regulated 
industry in the fonn of unintended and hannful consequences. 

Take, for example, the American railroads of the early 20* century. Having been 
heavily regulated since the 1 880s,''’ the railroads feared competition from a new and 


http://www.nytimes.coni/^20 12/06/1 1/technolog\'/debiuikiiig-nimors-of-an-mtemet- 
lakeover.hlml?pagevvanled~all. 

^ ^ Revisions of /.he Inlernalional I elecommunicalions Regulations — Rroposais for High Level Frincipies lo 
he Introduced in the ITRs, ETNO, CWG-WCm2 Coniribulion 109, al 3 (2012), 
lillp;//vvww.iUi.inl/iinVT09-CWG.WCIT12~C-0109/cn. 

Id. at 2. 

Interstate Commerce Act of 1887, Pub. L. No. 49-104, 24 Stat. 379 (1887). I thank Clifford Winston, a 
senior fellow at the Brookings Institution's Economic Studies program, for lending liis expertise with 
transportation and industrial organization research and Dominique Lazanski, the Head of Digital Policy at 
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nimble competitor, the trucking industry. Anxious not to let a less-regulated upstart eat 
their lunch, instead of convincing the U.S. Congress to deregulate rail to be on an even 
footing with trucking, the railroads asked lawmakers to regulate their rivals. The New 
Deal Congress, w'hich was enamored with regulation (thus likely prolonging the Great 
Depression, but that’s for another speech) w'as more than happy to oblige in 1935.’^ 

What was the unintended consequence of regulating rivals in the transportation 
context? With transportation rates cemented at artificially high levels by the regulator, 
manufacturers and distributors of goods that required shipping found it cheaper to deploy 
their own trucking fleets.** Taicks that operated privately and not as common carriers 
w'ere exempt from federal economic regulation. Of course, investment and revenue 
flowed to the least regulated option, private trucking. Congress, the regulators and the 
railroads didn’t foresee this entirely predictable consequence. As a result, the regulated 
railroads lost market share and income for decades. Rail’s share of the surface freight 
market had fallen from 65 percent at the end of World War 11 to only 35 percent by the 
1970s.‘** 

Finally, by the mid 1970s, railroad and trucking executives alike saw the light and 
pled with Congress to deregulate them to give them the freedom to invest and compete in 
an unfettered market. After enactment of deregulatoiy' laws in 1976 and 1980,^° the rail 
and trucking industries respectively began to grow and prosper. Consumers were 
immediate beneficiaries of deregulation with rates falling by 30 percent^' and transit time 
reduced by at least 20 percent by 1988.^" 

But what about profitability? Don’t falling prices equate to reduced profits? Isn’t 
jumping from the certainty of price regulation into the unknown chaos of an unregulated 
competitive market sure to put downward pressure on net revenue? Aren’t industries, 
and even individual companies, really better off in the shelter of command and control 
regulatory regimes? Doesn’t investment in infrastructure increase under the certainty of 
rate regulation? The answ-er to all of these questions is: no. 


the TaxPaycis’ Alliance, for her assistance will* research regarding the regulation of the European postal 
syslcm m Ihc 17* ccnlniy . I also would like lo lliank Tyler Cox, Emilio dc Lozier, Emanuel Gawrich and 
Sarah Leggin for their research contributions- 

Motor earner Act of 19.15, Pub. L. No. 74-255, 49 Stat. 54.1 (1915). 

Clifford Winston ETAL.. The Economic Effects of Sliiface Freight Deregul.a.tion 4 (1990). 

^ Robert E. Gallamorc, Regulation and Innovation: Lessons from the American Railroad Industiy in 
Essays in Transfor i a i ion Economics and Poijcy; A HAN))B<x>k in Honor of John R. Mkyhr 491, 
493 (Jose Gomcz-Ibancz, William B. Tyc & Clifford Winston, cds., 1999). 

Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210. 90 Stat. 31 (1976); 
Motor Camel Act of 1980, Pub. L. No. %-296, 94 Stat 793 (1980); Staggers Rail Act of 1980, Pub. L. No. 
96448, 94 Slat. 1895 (19S0). 

Clifford Winston, The Success of the Staggers Rail Act of 1980 8-9 (AEI-Brookings Joint Center, Oct. 
2005), available a! http;//ww\v.brookings.edii/research/papeis/2<)05/10/rai]act-winston. 

Clifford Winston. U.S. Industry Adjustment to Economic Deregidation, 12 J. ECON. Persp. 89, 99 (1998). 
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Histoiy teaches us that profitability and investment tend to increase once the weight 
of regulation is lifted from the collective chest of industry. For example, rail’s 
profitability gained steam after deregulation with its return on investment (ROI) nearly 
doubling.^'’ Better yet, return on equity (ROE), or profit earned on shareholder 
investment, more than tripled in the early years after deregulation,^* And investment was 
stoked by deregulation - railroads invested U.S. $480 billion into network upgrades, or 
40 percent of revenue, between 1980 and 2010.“* All of this was achieved even though 
the U.S. railroad industry’s rates are half of Europe’s and are the low'est in the world. 

My use of the railroad and trucking example isn’t a matter of cherry-picking the 
most useful scenarios. Deregulation in other networked industries benefited all involved 
as well. For instance, ^American airline deregulation that encouraged competition and 
allowed pricing freedom produced similar results: fares declined, revenues increased, 
consumers enjoyed more choices and were able to fly more.^' Similarly, after the partial 
deregulation of the American telecom sector in 1996, markets witnessed lower prices, 
increased investment, more powerful innovation, and skyrocketing consumer adoption of 
new offerings.*** Success has been especially robust in the American wireless sector 
because it has been lightly regulated since its inception.'**’ 


Railroad’s ROI averaged 4,9 percent from t971 Itrrongh t980, compared with a 2.5 percent average 
between 1970 and 1979, U.S. Gen, Accounting Ofhce, GAO/RCED-90-80, R.vilro.4D Regulation: 
Economic and Financlal Impacts op the Staggers Rail .Act oe J 980 34 (1990). 

Ra,ilroad’s ROE, whicli averaged only 2.3 percent in the t970s, climbed to 9 percent between 1971 and 
1980. Id. at 35. 

Ass'n of Am. Rap, roads, Raii. Earnings Today P.\y For C ap.acity .and Sfrvice Imfrovt.ments 
F'OrTomorrow 1 (201 1), available at hltpvVwww.aar.org/— Anedia/aarTBaekgKmnd-Papers/Rail-Eamings- 
Today.ash-X. 

Ass'n of Am. Rap.roads, The Cost Efffctivt,nf,ss of America's Freight Railroads 2 (2012), 
available at littp://ww'w.aar.orgA/mcdia/aar/Background-Papci’s.rnie-Cest-Elfcctivcncss-of-Frciglit.aslix. 

From 1976 lo 1982 alone, rcal Fares fell by more than 9 percenl. Compare U.S. Bl:re.AU OF THE CENSUS, 
Statistical ABSTRACT OF the United States 1978 671, table 1134 (99th ed. 1978) n'it/iU.S, Bureau of 
THE Census, Statistic.al Abstract of the United St.ates 1984 633, table 1099 ( 104th ed. 1983), These 
figures are even more hnpressh'e consideiing fuel costs increased by 88 percent over the same peiiod. Id. at 
636, table 1 103. Moreover, passenger traffic and, witli ft, mdustty^ revenues, have expanded. Specifically, 
lotal operating revenues grew from 37,629 million in 1975 (o 37,629 million in 1985, See U,S. DrF’ i or 
TRA.NSP., RESEfVRCH & INNOV.ATIVE TECH. ADMIN., NaTION.AL TRANSPORTATION STATISTICS table 3-22 
(2011), available at http://w'\vw.bts.gov7pnblications/nationaf transportation statistics/pdPentire.pdf (total 
operating revenues in 1975 to 37,629 million in 1985. Additionally, the number of air carriers, both 
passenger and freight, approximately tripled between 1976 and 1983. Thomas Gale Moore, U.S. .Airline 
Deregulation: Its Effects on Passengers. Capital, and Labor. 29 J.L. & FcoN. 1, 5 (1986) (citing Iliiriy-ihrcc 
ccitificalcd carriers in 1976, compared with nincly-cigiil in 1982). Many new ciilrmiis have made Ihcir 
presence known by opcraling as "low-cost” or "independeni,” like Souihwcsi Airlines or V’aluJcI (now 
known as AirTran). See Whision, supra nole 22, al 93-94. 

For instance, local sendee providers doubled tlieir revenues the year after the Telecommunications Act of 
1996 (“1996 Act”), Pub. L. No. 104-104, 110 Slat. 56 (1996), was [lasscd. See Industry Analysis 
Divisio.n, Comvio.n C.arrilrBureau, Federal COi\lmunic.attons Commission, Loc.at. Compe ution 
(Dec. 1998), http://transition.fcc. gov/Bnreans,lCommon_Carrier/Reports,TCC- 

State Link/'LAD./lconip98.pdf (' Local Competition Report”). And, betw een 1996 and 2001, iiwestment by 
telecommumcations films skyTocketed and capital stock increased at a rate that far exceeded the period 



138 


Examples of deregiilatory phenomena are by no means limited to /Vmerican success 
stories. Europe has also benefited from deregulation. Since the introduction of 
competition, the European freight rail market has enjoyed healthier growth and 
investment just as the European postal system did in the 17* centuiw!^” 


before the passage of the 1996 Act. See id. at 3-4; Lawrence J. Spiw ack, The Truth About 
Telecommunications Investment After the Telecommunications Act of 1996, PHOENIX CenterPolicy 
Btu.ettn No. 4, at 3-4 (2()()3), avaifahle at http.7/papeis.ssni.coni/‘'sol3/papers.cfm?abstract_id=^5()3364. 
Addilioiially, the 1996 Acl rcsullcd iii lowered prices and increased imiovalion. See, ^■.g.,Rccd Hundt, Ten 
Years Under the 1996 Telecommumcations Act, 58 FED. COMM. L.J. 399, 402 (2006); The 
Tclccoinnnmicfjiions Acl of 1996, NTIA (Feb. 4, 1999), available at 

hUp://vvvv\v.nlia.doc.gov,'legacy/oliahoin€9lop/publicaliomnedia/jie\vsllr/telcom_act.hlm#LOCAL (ciling 
Econongc Report of the Preseient, annual Report of the Coi,rNciL of Economic advisers, U.S. 
GovT Printing Office (1999), available at http:/7w'W'w.gpo.gov/fdsys/pkg/ERP-1999/pdf/ERP-1999.pdf). 

Today, llic U.S. wireless indusliy dircclly or indireclly provides more than 2.4 million jobs and ils 
economic contribution has grown more than five times faster tlian the overall economy- (16 percent versus 3 
percent). See CTIA-The Wireless Assoc., Semi-Annual 201 1 Top-Line Survey PIeslxts 10 (2012), 
http://fiies.ctia.org/pdf/CTIA_Siiivey_Year__End_201 l_Grapliics.pdf (‘UTI A Semt-Annuat, 201 1 SuRW.Y 
Results”); National I'ramework, CT! A - Thk Wire;ekss Assoc., 

hUp://vv\vw-clia.org'advocacy/posilion_papcrs/indc.\.cfnVAlD/12062 (Iasi visilcd June 20, 2012) (“CTIA 
Nalional Framework”). Since ihe 1996 Acl, eslinialed conneclions in the wireless industry' have increased 
from 44 milhonin 1996 lo over 331 milUon in 201 1, wltilc average local monllily bills hfivc decreased. 
Also, in 2011 alone, over S25 billion was invested in United States' w'ireless infrastructure. See CTIA-The 
Wireless Assoc., CTIA Semi-Annual Wireless Industry Survey (2012), 
littp://www’. ctia.org-'^advocacy /research/index. cfm/AlD/U)3 16 (last visited June 19, 2012); CTIA Semi- 
A>;nuat, 201 1 Survey Results at 2, 10. Accoiding to the most recent FCC statistics, nine out of ten 
American consimicrs have a choice of al least /av w iiclcss serv ice providers. See Implomcnlalion of 
Section 6002(b) of the Omnibus Budget Rcconcilialion Act of 1993, Aimual Report and Analysis of 
Competitive Market Conditions with Respect to Mobile Wireless, including Commercial Mobile Sendees, 
WT Docket No. 10-133, Fifieenth Report, 26 FCC Red 9664, 9669 (201 1). As a result American 
consumers enjoy low piices -- 4 cents per minute - and liigli mobile usage lates. See Roger Entner, The 
Wireless Industry: The I'issential I'Jigitie of U.S. Fconomic Growth, Rl.CON ANALYTICS, at 1 (May'’ 2012), 
litq)://reconaTialytics.com/wp-conteiit./uploads/2012/04/Wireless-The-Ubiquitous-Engine-by-Recon- 
Analylics-l.pdf). 

Communication from the Commission to the Council and the European Parliament on Monitoring 
Development of the Rail .Yiarkef, at 6, COM (2007) 609 final (Oct. 18, 2007), available al li[ttp://enr- 
lex.europa.eu.UexUri Seiv/LexUriServ'.do?uri=COM :20()7 :()609;Fl N : EN : PDF (reporting that, between 
2000 and 2005, the Member States with non-incuiiibcnt railways witnessed a significant increase in freight 
rail perfomiance than Member Stales in which tlie market was still dominated by a monopoly); see 
also Oliver Stehmami& Hans Zenger, The Competitive Effects of Rail Freight Mergers in the Context of 
European Liberalization. 1 J. COMPETITION L. &ECON, 455, 462 (201 1), available 
at bttp;/7papers.ssni.com/sol3/papers.cfni?abstract_id“1833323. Member States that liberalized early 
recorded the biggest increases in freight rail volume between 1995 and 2004: the U.K. (70 
percent), Netherlands (67 percent), Austria (36 percent), and Gcnnany (24 percent). By contrast, output 
declined in Member Slates lilvc France that shielded Ihcir incumbents from competition. See Annexes to the 
Communication, on the Impleiventafion of the Railway Infi'ostructure Package Directives (First Railway 
Package ’), at 64, COM (2006) 189 final (May 3, 2006), available at 

http://ec.europa.eu/transport,/raiFdoc/conuminication_impiemeiitatioii_l5t_rail pack annexes.pdf. 

Fiirlhcnnorc, during the 30 years war (1618-1648), the decentralization of govermnent 
undermined the previously' monopolistic postal sy'stein. Where state monopolies were not enforced, wide 
diversity- existed. For example, in 1695, postal customers in the Free City of Hamburg could choose among 
local postal entities affiliated with at least eiglit different regions and various pnvate deliveiy seivices. 
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Hopefully, the point of these analogies is obvious. “Regulating my rival” is a 
seductive notion for many, but it only lures its victims to rocky shores before revealing 
itself as a perilous Siren call. Telecom companies should not look to regulate their 
“rivals,” Internet content and applications companies, down to their level - especially not 
through an intergovernmental body. 

Instead, network operators should seek deregulation by their home governments to 
allow them Hill flexibility to produce and price freely in competitive markets, hi fact, as 
history' shows us, attempting to regulate rivals will only produce unintended 
consequences that will hann the companies advocating regulation. More importantly, 
consumers end up losing the most. In short, the opposite of what is desired will occur, 
something called “regulatory’ failure.” No government, let alone an intergovernmental 
body, can make economic and engineering decisions in lightning fast Internet time. Nor 
can any government mandate innovation. But new rules can undemiine investment, 
innovation and job creation all too easily. 

Despite these realities, resisting the temptation to regulate is difficult for many. 
Furthermore, deregulation can seem counterintuitive to some. We always hear talk of 
“market failure,” but we rarely see analyses of “regulatory failure.” Perhaps that is w'hy, 
in die w'ords of Professor Adam Thierer, “regulation always spreads.”^’ As w'orld 
economies contract and government debt mounts, repeating the same government actions 
of regulating more and spending more of the public’s money will only produce the same 
results: shrinking economies and growing debt. It is time to reverse these trends, but 
doing so will require tremendous political courage. 

We can start by avoiding any expansion of regulation to the Internet. Its 
phenomenal success can be traced directly to its voluniary and scy-governing structure, 
the result of a multi-stakeholder process free from top-down governmental influences. In 
fact, policy makers should head in the opposite direction of the proposals outlined earlier. 
We should learn from the voluntary, bottom-up, self governance approach in the image of 
the non-hierarchical Internet itself and look to apply this successful model elsewhere. 
Revolutionizing public policy through a fundamental modeniization of legacy laws to 
clear away unnecessary regulatory obstructions will uncork the flow of investment 


Compelilion drove down cosls. In 1712, a poslal order w'as issued reileraling the goveminenlal monopoly 
and reversing private post in Prussia. By 1720, other European states proposed the estabiisiinient of 
cooperative postal arrangements w liich would bypass Pnissia, but sers-e the Danzig to Petersburg line. The 
other European states signed a treat\' in 1723, which divided the loutes amongst tlie states and included a 
promise to suppress mdependent postal carriers, returning postal carriage to a monopolistic state. See Eli 
Noam, Tellcommonic ations in Europe, 8-13 (Oxford UniversiU^ Piess, 1992) (for broader economic 
Ihcrncs, see all of chaplcr 2). 

Berin Szoka & Adam Tliierer, Net Neutrality, Slippery Slopes & High-Tech Mutually Assured 
Deslniction, TECH. LlRERATTON FRONT (Oct. 23, 2009), littp;//techi!beration.com/2()09/l()/23/net- 
ncutTahty-slipjx-iy-slopcs-high-tcch-mntually-assurcd-dcstruction/ f‘Thc rcaliU' is that regulation always 
spreads. The march of rcgulalion can sometimes be glacial, but U is, sadly , ahnosl inevitable: Rcgulalon 
regimes grow but almost never contract. ’)- 
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capital, spark innovation, drive economic growth and propel job creation. Couldn’t 
today’s world economy benefit from such positive and constmctive change? 

On the other hand, dragging rivals down to the low'est common denominator of 
overly regulated international telecom companies W'ill enshrine mediocrity at best, and, at 
worst, snuff out incentives to take risks and reap the resulting rewards, therefore killing 
opportunities to revitalize moribund economies and improve the human condition. 

Thank you for having me here today and I look forward to learning from this 
fabulous conference. 
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Thank you, Mr. Chairman, for this opportunity to address the subcommittee. 

Is antitrust law enforcement sufficient to address so-called "net neutrality"? Or do we need new 
regulatory safeguards? Although these questions are somewhat technical and arcane, they seem to 
arouse strong emotions among many citizens. I commend the committee on its efforts to contribute to 
the public debate, and perhaps to better define the policy issues. 

My written testimony briefly summarizes the analysis set out in greater detail in the publications 
appended to this submission. 

I have devoted much of the past 45 years to study of the communications industry and its regulation, 
including radio and TV broadcasting, cable television, telephone service, use and allocation of the radio 
spectrum, the Internet, and the many technologies, old and new, used to supply such services. I have 
had the privilege of working in telecommunications policy analysis in the executive branch of the 
government, in antitrust enforcement at the U.S. Department of Justice, in academic research and 
teaching at Stanford and Duke, and in consulting work. My special focus has been on the effects of 
regulation of these industries on the consuming public. 

Communications regulation does not make a pretty picture. Over the last 100 years the Federal 
Communications Commission has pretty generally interpreted its legislative mandate in ways that stifle 
competition and technological innovation. Outcomes have in many cases probably been worse for 
consumers than the dangers they might have faced from unregulated monopolies or oligopolies. I 
believe that FCC commissioners have been trying their best for the public. However, the nature of our 
political system can easily mislead policy makers who seek to further the public interest. When it comes 
to low-salience technical matters involving regulated industries, it is the regulated firms themselves and 
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Other well-financed interest groups that dominate the policy debate. Theirs are the loudest voices heard 
in Washington and at the FCC. The interests of consumers are far less well represented. 

Antitrust enforcement has, in general, been much more successful than regulation in service to the 
public. Especially since the 1970s, the goal of enhancing consumer welfare has been explicit at the 
antitrust agencies, and widely accepted by the judicial branch. The days of protecting competitors from 
competition are long past. I played a role in the litigation^ that resulted in the disintegration of the old 
Bell System monopoly— both before the complaint was filed and in testimony at the trial. I believe that 
antitrust case, together with the burst of bipartisan deregulatory policies in the 1970s, led to the 
explosion of competition and technological innovation in the communications industries that we see all 
around us today. 

The history of communications policy over the last century, however well-meant, has tended to protect 
incumbent providers from would-be competitors and innovators at a substantial cost to the public. This 
cost in my view likely far outweighs whatever benefits may have resulted from the short-term purposes 
served by the regulation. This applies especially to regulations that were vague, or prophylactic— that is, 
intended to forestall a theoretical danger in advance of its possible occurrence. In contrast, antitrust 
enforcement {merger law aside) is designed to deter or remedy specific instances of anticompetitive 
behavior, defined in terms of harms to customers. Antitrust action requires evidence of harm. Even in 
merger cases, courts increasingly require strong evidence that harm to consumers is very likely. 

History lessons 

History, of course, can be a useful adjunct to analysis of policy alternatives. Proponents of net neutrality 
may recognize their own fears and goals, for example, in the following 120-year-old claim: 

[T]he paramount evil chargeable against the operation of the transportation system of the United 
States as now conducted is unjust discrimination between persons, places, commodities, or 
particular descriptions of traffic. The underlying purpose and aim of the [proposed legislation] is 
the prevention of these discriminations....^ 

This is from the legislative history of the first modern attempt by the federal government to regulate 
directly the behavior of large firms, in this case railroads. The result was the 1887 Act to Regulate 
Commerce, which contained this key provision: 

[l]t shall be unlawful for any common carrier [railroad] subject to the provisions of this act to 
make or give any undue or unreasonable preference or advantage to any particular person, 
company, firm, corporation, or locality, or any particular description of traffic, in any respect 


' U.S. V. AT&T et al. 552 F. Supp. 131 (D.D.C., 1982), affirmed February 28, 1983. 

^ Senate Report No. 46, 49th Cong., 1st Sess., p. 215, as quoted in Houston E. & W. Tex. Ry. Co. v. United 
States, 234 U.S. 342 (1914). 
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whatsoever, or to subject any particular person, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever.^ 

This and subsequent legislation gave the now-defunct Interstate Commerce Commission (ICC) the power 
to prevent discrimination of the kind apparently feared by proponents of net neutrality. The policy did 
not work. 

Railroads continued to price discriminate, filing rates with the ICC to charge different prices for hauling 
different commodities of the same weight, volume and origin/destination. So did regulated trucking 
firms. Railroad tariffs grew longer and more complex each decade. In the end, before it was abolished in 
1995, the ICC was little more than the titular head of a series of highly discriminatory and dysfunctional 
regional transport cartels. There are few today who believe that this century-long experiment with 
regulation achieved net benefits for Americans. 

We have more recent evidence in telecommunications itself of the intractable difficulty of preventing 
even truly anticompetitive discrimination, in this case by vertically integrated monopolies.'^ Few 
historical events resonate in telecommunications policy with the clarity of the 1982 settlement that 
terminated the trial in U.S. v. AT&T. The old Bell System agreed to settle by accepting the entire relief 
package sought by the government. The relief called fora platonically pure structural disintegration and 
future isolation of the local Bell telephone monopolies from the competitive services then offered by 
Bell, including long-distance service and equipment manufacturing. The reason: regulation had failed to 
prevent discrimination against and in fact exclusion of Bell's competitors. It was antitrust action not 
regulation that brought an end to the suppression of competition in telephone service. 

I have more to say about transportation and telecommunications regulation later in this testimony. But it 
is important to explain at once that a primary focus of the net neutrality issue is vertical integration. The 
fear of discrimination arises, I suppose naturally, from the perception that a vertically integrated firm will 
use any market power it may have at any stage of production to protect or extend market power in 
other stages. 

Abstract economic models predict that when allocation within a firm replaces what had been 
decentralized market exchanges, consumer welfare (present and also future, because of incentives for 
innovation) may increase or decrease. In other words, the economic incentive to expand horizontally or 
vertically is usually, though not always, compatible with the social interest in maximizing long-run 
consumer welfare. We have two tools to deal with the possible bad outcomes: antitrust and regulation. 


^ Section three of the Act to Regulate Commerce (February 4, 1887, c. 104, 24 Stat. 379, 380). 

“ Local telephone companies were generally assumed to be natural monopolies until at least the 1990s. 
AT&T Corp. et al. v. Iowa Utilities Board et al. 525 U.S. 366, 371 (1999). 
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Antitrust policy works by seeking to prevent, directly or through deterrence, welfare-reducing 
expansions in the scope of firms without indirectly and inadvertently deterring expansions that benefit 
consumers. This is easy to say, but very tough to accomplish in practice. The requisite information is 
difficult to assemble and assess and the same tools (e.g., statements of enforcement policy and 
appellate precedents) can have indirect deterrent effects on both good and bad changes in the scopes of 
firms. 

Hard as it is to calibrate antitrust policy, calibrating regulation is even more difficult. Aimed at improving 
serious long-term incompatibility between private incentives and social welfare, regulators intervene 
continuously and directly in firm decisions. The simplest case is the incentive of a monopolist to restrict 
output in order to maximize profit. Traditionally, public utility regulators set maximum prices and 
required utilities to serve all comers at or below those prices. In principle, this might achieve an efficient 
level of output. But in practice, the constraint itself almost invariably produced incentives that distorted 
internal allocation decisions of regulated firms, raising costs. In addition to and generally worse than 
those distortions, regulatory agencies themselves frequently have been more concerned with the 
welfare of the firms they regulate than with the economic welfare of the consuming public. In many 
cases, consumers would have been better off without regulation. The starkest evidence: deregulation of 
airlines, trucking, and most rail rates actually produced lower prices and more efficient industry 
structures. 

This brings us to net neutrality. I suppose most of the people who favor net neutrality have no very 
specific idea what it means. Net neutrality is a slogan, not a policy. Perhaps deliberate vagueness 
explains the term's popularity. Of course, it is a rare curmudgeon who opposes fairness and favors unfair 
discrimination. Journalists tend to explain net neutrality as a condition in which all users pay the same 
for Internet access, no one gets Inferior service, and no one is denied service, "for the same content." 
Regulation is thought to be required to ensure this, even though there is no significant evidence of 
anticompetitive discrimination today.^Thefear is that such behavior may develop in the future. 
Specifically, cable operators have long had a reputation for dubious service quality and increasing prices, 
and well-publicized media and telephone mega-mergers are often regarded as signs of impending 
threats. The most specific fear apparently is that cable television providers that currently offer both 
conventional "linear" TV networks and also Internet access service will discriminate against or deny 
service to competing providers of competing on-line video services, such as Netflix, in order to protect 
their profits from the traditional part of their businesses. 


^ In fact the FCC after trying and failing twice to enact lawful versions of net neutrality (see Verizon v. 
F.C.C., D.C. Cir. No. 11-1355, decided Jan. 14, 2014), only last week announced that it was opening an 
inquiry to see if it could find evidence that would justify such a policy, the week after it announced 
pursuit of yet a third version of net neutrality. Edward Wyatt for the New York Times, "F.C.C. to 
Investigate Agreements Between Content Companies and Net Service Providers," June 13, 2014 
http://nv'ti.ms.lqbObFG 
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What is Discrimination? 

The Internet is an interconnected set of facilities {fiberoptic cables, servers, routers) owned by many 
different companies that provide services to each other and to end users. These facilities are used for 
many purposes, not just Internet service. Examples include ordinary telephone service and capacity 
leased to cell phone companies and large businesses that use private networks to interconnect plants 
and offices. Each Internet user negotiates terms with the owner of whatever hardware is used to 
connect to the greater Internet. That owner in turn negotiates terms with other networks with which it 
seeks to exchange traffic. Large facilities providers with roughly equal demands for each other's capacity 
may exchange traffic without any payment (the payments roughly cancel out, so why bother?) This is 
known as "peering." When demands are not symmetric, one party typically pays the other for 
interconnection service. The negotiation involves prices and service quality, including "bandwidth" 
(speed in bits per second). Prices vary with, among other things, the amount of capacity (bandwidth) 
supplied. This is because more capacity costs more to produce. Notably, as with telephone service, users 
pay both to initiate and to be able to receive communications whether open circuits or digital packets. 
Even retail users of the Internet often negotiate both price and service quality. New or renewing cable 
and telephone subscribers are typically offered various discounts (or months of free service); subscribers 
threatening to terminate service also may be offered discounts. 

Providers typically offer different Internet connection speeds or bundles of services at different prices. 
For example, business users may demand and be willing to pay more for faster speeds, and this is also 
true for some residential users. The actual performance of any interactive system using shared facilities 
varies according to capacity utilization. Each user's traffic varies, and at peak times or days capacity 
utilization in one or more parts of a network may approach 100%. Traffic then stops or slows as longer 
alternative routes (if any exist) are taken. Providers offering such service must invest in enough capacity 
to maintain the minimum service quality promised to each user even as overall traffic grows. 

Digital communications capacity is fungible, in the sense that capacity used for any given purpose can be 
repurposed fora different use. These changes require time and may involve new equipment; they are 
not costless. In this context, one must be very precise In defining "discrimination." In antitrust and 
economic analysis it is not discriminatory to charge different customers different prices unless the 
services provided are identical in all respects and also cost the same to produce. Note even then, 
discrimination may increase consumer welfare, enabling consumers with lower values to be charged 
lower prices. 

Internet users, whether residential or industrial, should expect to pay more for goods and services that 
cost more to produce, even when the "content" is identical or similar. Competitive markets produce 
that result and economic efficiency requires that result. The reportedly adverse popular reaction to the 
Fee's most recent proposal on net neutrality, which essentially took the position that charging more for 
higher speed service was not by itself discriminatory, suggests a widespread misunderstanding of how 
competitive markets work. A moment's reflection should make it plain that buying more of almost any 
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good or service, or a better quality of service, will cost more to supply and for that reason alone carry a 
higher price. If regulators forbid charging more forthe more costly service the result will simply be that 
the service will not be provided. On the other hand, charging a price significantly higher than cost 
creates profitable opportunities for competitors or entrants to expand their market shares. Competition 
provides this discipline automatically. Regulation does not. 

Further, the "equal prices for all who provide the same content" interpretation of net neutrality rests on 
no coherent theory of social justice. Some regulatory interventions are at least nominally intended to 
benefit disadvantaged groups such as minorities, the elderly, or the poor, and thus to justify reductions 
in efficiency. There is no such argument favoring net neutrality. Unlimited Internet access at a below- 
cost price should not be an inalienable right. Its beneficiaries are not minorities, the elderly or the poor. 

Discrimination against competitors 

What about the fear that cable television operators that also offer Internet access will discriminate 
against suppliers of competing online video programmers? Several lines of analysis are helpful here. 

First, denying access to a competing supplier of a vertical service is not necessarily profitable, even if the 
cable company (for example) is the only local supplier of Internet access. Such a monopoly operator can 
charge a monopoly price for access. If it excludes a competing program supplier, however, it gives up the 
increased monopoly revenue that would come from the competitor's use of the access service. Charging 
users a higher price for programming is not guaranteed or even likely to offset the loss of monopoly 
revenue from transmission. Generally, a monopolist can only charge one monopoly price. Some 
exceptions exist. The old Bell System was an exception because its profits were regulated, and not at 
monopoly levels at a time when local telephone service was assumed to be a natural monopoly. 
Excluding competitors raised costs but also permitted higher prices to offset the costs of exclusion. The 
Bell monopoly lasted for many decades in part because of regulation. 

Second, it simply is not true that cable television operators have monopolies in the distribution of video 
programming, online or otherwise. Most U.S. households have access to at least three established 
providers of linear video services— one cable operator and two satellite companies. In addition, wireless 
broadband internet service is growing very rapidly, largely because of the popularity of smart phones 
and tablets, which can be and are used to watch online video. A growing number of individuals use such 
services as their chief source of video entertainment. This adds three or four additional wireless video 
and Internet access providers to the three pre-existing video suppliers and the one or two Internet 
access providers already serving many large cities. (The largest landline telephone companies, AT&T and 
Verizon, offer fiber optic broadband service to residential users in several densely populated areas.) This 
amount of competition is sufficient to make regulation a truly bad bet for improving consumer welfare 
and stimulating innovation. 
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Further improvements in wireless broadband services lie in the future, even for relatively low- 
population-density areas: low earth orbit micro satellites are one such possibility. Today's large 
broadcast satellites are in geostationary orbit, much too far away for interactive Internet services 
because of delays in transmission. Low earth orbit satellites are not stationary with respect to the Earth, 
so more of them are required to ensure that at least one is always serving a given area, but they are 
much less expensive to build and launch. Miniaturization, economies of scale, and private launch 
services continue to reduce costs. This technology may eventually offer an opportunity for even more 
competition in video and other broadband services. Also, suppliers in other nations, such as South Korea, 
are already developing so-called "5G" technology to harness new frequency ranges for terrestrial 
wireless services.^ 

The presence of competition in local digital transmission services means that, going forward, cable 
operators cannot successfully exclude video competitors from the market through discriminatory pricing 
or otherwise. It would be pointless to discriminate against orexclude rival program suppliers from access 
to digital cable subscribers. The FCC has traditionally ignored this conclusion by regulating each 
transmission technology as if the others did not exist. This Alice in Wonderland approach is rationalized 
by the structure of the Communications Act, which also takes a technology-based approach to 
communications law. Whatever the legal basis for the regulatory silos used by the FCC, the effect is 
anticompetitive. Regulation generally impedes competition. 

Third, even if anticompetitive behaviortook place on a broad scale (hypothetically making antitrust 
solutions impractical) the FCC has the power to provide a competitive rather than a regulatory solution. 
Virtually all of the growing competition in broadband Internet service involves use of the radio spectrum. 
The FCC controls the amount of spectrum available for each use. The FCC can and should make more 
spectrum available for wireless broadband services and also permit licensees in other bands to 
repurpose their spectrum for wireless broadband. Indeed, it is now clearer than ever, from the FCC's 
spectrum auctions and subsequent market transactions, that markets rather than regulators should be 
deciding how spectrum should be allocated and assigned, using a property rights system. 

The bottom line here is that if a cable operator or other transmission entity is accused of attempting to 
exclude competitors through discriminatory tactics there should not be a high index of suspicion, and 
there should not be a prophylactic regulation. If what appears to be anticompetitive discrimination takes 
place it is more likely to be because the entity is pursuing a competitive advantage resulting from cost 
reductions or product improvements than because the intent is to harm consumers. In any case, 
exclusion is unlikely to be successful. Such situations rule out regulatory regimes and blanket 
prohibitions because they are likely to result in handicapping ratherthan encouraging competition. In 
contrast, a ntitrust law that treats each case on its merits is well-suited to the task of deterring or 
penalizing discriminatory behavior in the unusual situations where it may arise. Finally, if the FCC wants 


^ "ED, South Korea to Ally on Faster Mobile Access," Wall Street Journal Online, June 16, 2014. 

ht.tp://online,wsi,rom/3rticies/eu-south-kore8-to-!av-out-plan-for-Sg-networks-';402S44.'j/:^?KFYWORDS=5G-)-wire!esG 
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to ensure that Internet access is priced competitively, efficiently, and at the lowest possible prices, it can 
accomplish that goal best by eliminating its longstanding competitive restraints in spectrum markets. For 
example licensees are presently forbidden to use their spectrum assignment for anything but the narrow 
purpose specified in their licenses, even if the alternative use creates no interference problems and 
increases competition. 

As noted above, a relevant example of regulatory distortion is the incentive to expand the scope of the 
firm vertically into the sale of unregulated products, and a concomitant incentive to exclude competitors 
from such markets. This was the central economic basis for the Justice Department litigation, seeking to 
disintegrate the old AT&T vertically, that was commenced in 1974 and led to the 1982 settlement and 
the actual breakup in 1984. One policy basis for the lawsuit was the failure of the FCC, despite many 
years of effort, to prevent AT&T from finding ways to keep competitors out of potentially competitive 
markets into which it had integrated vertically. One way to characterize the problem is that because the 
Bell system owned the local telephone monopolies, it could force them to accept the lost revenues and 
lost profits that resulted from exclusion of AT&T's long distance and equipment competitors. Some of 
the loss would be made up by rate-of-return regulation and another part from paying supra-competitive 
prices for the goods and services supplied exclusively by AT&T to the local companies. FCC staff officials 
testified in the trial of the case that, despite strenuous effort, their attempts to prevent exclusionary 
conduct had failed. 

Behind the failure of the FCC's attempts to control AT&T's anticompetitive behavior were AT&T's control 
of the information (about, for example, its costs) required by regulators to monitor and control the 
company's behavior, AT&T's control of the definitions and pricing of its services, and the inherent 
constraints of administrative law on agency behavior. A leading example of those problems is the series 
of regulatory proceedings called Computer Inquiries I, II, and III. In those proceedings, the FCC sought to 
find an effective method to permit the old AT&T to provide services in unregulated competitive markets 
while ensuring that AT&T would not or could not engage In anticompetitive behavior by favoring its own 
subsidiaries. 

Among the regulatory strategies explored was the concept of the "fully separated subsidiary," a 
corporate unit organized to provide competitive services that was separated by an accounting firewall 
from the monopoly side of the business. But it became apparent that a meaningful accounting 
separation was impossible so long as the benefits from permitting AT&T to continue to supply inputs 
both to its own competitive downstream businesses and to the competitors it faced in those businesses 
arose from economies of scope or scale in the joint provision of inputs to both monopoly and 
competitive markets. For example, there exists no unique, economically legitimate method to allocate 
joint and common costs. In any case, so long as AT&T owned both the regulated monopoly business and 
the related competitive business, anticompetitive incentives would persist. The Computer Inquiry 
rulemakings ended in morasses of complex, unworkable, and ineffective or self-defeating regulations. 
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Remarkably similar problems arose in negotiations between AT&T and the Antitrust Division to settle the 
Section 2 antitrust litigation. The negotiations took place in the last days of the Carter administration and 
the early days of the Reagan administration. The talks ended with complex regulatory proposals 
ultimately abandoned by both sides as unworkable. They were referred to by the parties as Quagmire I 
and Quagmire II. AT&T chairman Charles Brown later explained his decision to accept the relief sought 
by the government in the antitrust case. The quagmires of unworkably detailed regulatory solutions that 
seemed inevitably to emerge from efforts to solve the underlying problem of incentive incompatibility 
{not his phrase) led him to conclude that Isolation of the monopoly portion of the business from its 
competitive components was the only way AT&T would be able to escape endless private and public 
disputes with competitors and regulators, and become free to focus on its business of providing 
communication services. AT&T therefore capitulated. 

Unfortunately, Judge Harold Greene had not had the benefit of the Computer Inquiries and Quagmire 
experiences. When the government and AT&T filed the proposed settlement, with its stark and 
permanent isolation of the monopoly local service companies from participation in any competitive 
business requiring use of their monopoly facilities. Judge Greene rejected the platonic solution in favor 
of regulation by the court. He made exceptions for certain "information" services and he insisted on a 
waiver process, permitting the local monopolies to enter competitive lines of business on a case by- case 
basis with the court's consent. Predictably, the court was subsequently bogged down in massive and 
bitter multiyear waiver proceedings, most of which recapitulated the lessons of the Computer Inquiries 
and the Quagmires. 

The AT&T settlement ultimately was undone by the 1996 Telecommunications Act, which sought to 
solve the problem of competitive access to monopoly local telephone facilities by, among other policies, 
providing for the further (accounting) disintegration of local telephone facilities into "network 
elements," each to be offered and priced separately to businesses seeking to compete with the local 
Bells. The resulting FCC implementation procedures were repeatedly challenged by the Bells, resulting in 
several trips to the Supreme Court. The 1996 Act failed to induce facilities-based entry into local wire line 
telephony. Instead, market forces took an end-run around the Bell bottleneck. 

Despite Judge Greene's misstep, the temporary isolation of the Bell companies from long-distance 
service, combined with growing competition from wireless telephone providers and VOIP services such 
as Skype was sufficient to permit competition to develop both in long-distance and local telephone 
service. About forty percent of the U.S. population has now abandoned wireline telephone service 
entirely. The arrival of competition in local telephony (and, as it turned out, video services) was made 
possible by the advance of digital and wireless technology and continuing reductions in the hardware 
costs of providing such services. Competition has finally come to local telephone service, not because of 
a century of government regulation, but in spite of it. 
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We need not repeat history 

The history of attempts to regulate the old Bell System under traditional utility regulation principles 
{common carrier access rules and maximum price regulation) and the ICC's even less successful 
experience in eliminating discrimination in transportation suggest some lessons for communications 
policy today. Those lessons recapitulate the story of the earlier attempts to control discrimination in rail 
service. 

First, as the examples above attest, there is little clear evidence that traditional regulation ever achieved 
even its narrow objective of making nondiscriminatory service available to all at cost-based prices. On 
the contrary, discrimination on the basis of factors correlated with price elasticity has been a 
commonplace of regulation from the time of the 1887 Act to the present. The FCC, if it is to enforce what 
appears to be its version of net neutrality, will have to compare prices with costs for cable television 
systems and other multimedia providers. Joint and common costs are an inherent feature of the 
provision of Internet access and transmission. The task is simply beyond the FCC's abilities. 

Second, the regulation remedy makes the disease worse. Regulators and regulation often have served as 
deterrents to technical innovation, both by Incumbent monopolists and potential entrants. Bell Labs was 
a famous source of invention, but AT&T was a ponderous and reluctant innovator— that is, implementer 
of new technology. The framework of regulation and the principles of administrative lawgave incumbent 
producers great leverage in preventing entry by competitors. This, in turn, reduced the incumbent's own 
incentive to innovate. 

Third, there is no body of learning or experience from other contexts suggesting that these failures might 
be remedied significantly by "better" regulatory practices. The long run interests of consumers arguably 
are better served by unregulated (and therefore hopefully shorter-lived) monopoly than by regulated 
(and therefore likely semi-permanent) monopoly. In Internet access, fortunately, there is no incumbent 
monopoly and every chance that the extent of competition will increase— if the regulators act in 
consumers' rather than in incumbent suppliers' interest. 

With the possible exception of the platonic Isolation approach of the original, never-implemented 1982 
Justice Department/ AT&T settlement agreement, no approach to controlling anticompetitive behavior 
by vertically integrated, regulated monopolists in the communications industry or in transportation has 
been successful, and most have injured consumers' interests, if consumers really did face the imminent 
prospect of last-mile monopoly and anticompetitive access discrimination in broadband services, the sad 
lesson of history is that the "net neutrality" remedy is a cure far worse than the still hypothetical disease. 


Supplementary Testimony 
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I would like to comment on two points mentioned by Professor Wu. The first is Professor Wu's assertion 
that the question of Internet regulation was "too important" to be left to economists or economics 
alone. The second point is that, even if there is no "economic" evidence justifying Internet regulation 
today, there remains a need to regulate in orderto preserve freedom of expression and competition in 
the marketplace of ideas. 

Professor Wu's testimony reveals a misunderstanding of the role of economics in policy analysis. 
Economics is a collection of tools and methods useful in approaching any policy goal, not just those 
conventionally labelled "economic." Economics is focused on the allocation of scarce resources among 
competing objectives. 

Economic policy analysis is a well-established branch of economics concerned with the well-being of 
humans. Economic welfare refers not merely to income or wealth as measured in dollars but to all 
aspects of human well-being as judged by individuals themselves. Thus, well-being includes anything and 
everything that people value, including freedom of expression and other political rights, environmental 
amenities, health, education, aesthetic goods, procedural fairness, social justice and so on. Many of 
these things are difficult to measure, and it is true that dollar income is often used as a rough proxy for 
well-being. In recent years, however, economists and other social scientists have become increasingly 
confident in estimating consumers' willingness-to-pay for non-market goods and also increasingly willing 
to rely on happiness surveys as measures of well-being. 

Given limited resources, not everything that contributes to human well-being can be provided in 
sufficient measure to make everyone content. Trade-offs are Inevitable, and understanding how to 
create the most well-being from limited resources is the essence of economic science. An economist is 
no less concerned with freedom of speech than with guns or butter. The extent of that concern is 
measured by the degree to which people In the aggregate are willing to trade off freedom of speech (or 
any other given value) against guns, butter, or other sources of happiness, along with analogous trade- 
offs in production. 

Economists do not decide how much values such as freedom are worth. It is up to individual citizens to 
make those decisions, and also to decide what it is that increases their own well-being. Just as "we the 
people" are in principle the ultimate source of political power in our republic, economists take "we the 
people" to be the ultimate judges of their own well-being and sovereign over the economizing choices 
by which they exercise the "inalienable right" to pursue happiness. 

Professor Wu's second point concerns competition in the marketplace of ideas, a notion that is at least 
as old as John Milton's famous Areopagitica (1644), a petition to the Long Parliament calling for freedom 
of the press. The claim is that "truth will emerge victorious" in a contest of ideas. If so, that is an 
additional reason— beyond the usual benefits of economic competition— to apply antitrust enforcement 
to the Internet. Clearly competition among ideas is not a reason to impose federal regulation on the 
Internet. The Founders of the American Republic, having experienced censorship of the press by royal 
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governors, drafted the press and speech clauses of the First Amendment precisely to forestall federal 
regulation of the media. Our experience with federal regulation of radio and broadcast television over 
many decades and even today has resulted In censorship and restriction of freedom of the press, both in 
economic media markets and in the marketplace of ideas. Regulation has seldom in American history 
been a friend to competition. If we want to preserve a free and open Internet, regulation should be our 
last not our first resort. 
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Re: Why FCC Regulation Is Superior to Current Antitrust Law for Protecting the Open 
Internet 


De,ir Chairman Radius and Ranking .Member Johnson, 

‘llic ,\merican -\nfitmst livsiitufe’ respectfully responds to whether open internet policy, also kntnvii 
as “network neutrality,” can best be accomplished througli applicaiion of the c-sistiiig antitrust laws 
or through rc,gulanon by the h'ederal Communications Commission (b'CC), Antitrust law has a 
cntical rt.>le ttj play in policing mei^ers, collusion, anil exclusion that threaten compenrion among 
internet service providers (l.SPs), content pnividers, and other players on the internet. Tlie Pederal 
Trade Commission (I'TC) should also use its broad statuloiy authority under .Sccliuii 5 to protect 
competition in this imporrant area. .Aggressive antitrust enforcement is especially vittil in markets 
characterized by nettvork effects and r.tpid technological innovation. But while antitnist 
cnforcemenl should complement regulation, we believe that KJC action should continue to play the 
lead role in mainMining an open iiiteriiet. 

1. The Aim of Open Internet Regulation Is More Expansive than the Focus ofModern 

Antitrust Law 

u. Opes liileniel Polity Promote) hnth (imomic tinri \oii-\lcosomic Ob/aiiiti 

C )pcn iiucmct policy seeks to promote both economic and nnii-economic objectives. These goals 
indude competirive markers for contcnl and a vibrant realm of free expression. 

Such a policy would be intended to ensure that all firms — new and old, large and small — can 
compete against each otlier on the ments. It would prevent vertically integrated firms, those that 
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borli pro\ade broadband access and own content irom discriminaring against compering, non- 
atfiliared content. For example. Time Warner (/aide would not be allowed to throttle strei:iming 
speeds for \ettlix as a means of promoting its own '1 'ime Warner ’I'V sen- ices. 1 .ikewisc, Comcast 
could not boost the loading and video playback speeds of its own iVtSNBC.com at the expense of 
Foxnews.com. 

Powerful content 05\Tiers would also not be able to pay to obtain preferential access on broadband 
networks. They would nor be allowed to insulate themselves from competirion using rlieir existing 
size and greater abilip’ to pay broadband providers, hi early 2006, for example, Google launched 
Google Video to compete with h-Iicrosoft’s MSN Video and, more imporfcintly, witli a popular 
month-old startup, YouTube." If Google or Vlicrosoft had been able to pay tor taster streanaing 
speeds, Yoifl'ube may have withered on the vine, despite offering what users perceived as a superior 
service. Many- of these concerns are in line with the goals of antitmst — ensuring competitive prices 
and maximizing consumer choice, for example — though they could be addressed tlirougli FCC 
regulation. 

But open internet policy aims to protect more than just a competitive and innovative content 
market. It aspires to m'hntain an internet that supports a free and robust exchange ot ideas. An open 
internet policy seeks to ensure that ISPs, who arc gatekeepers betu-cen users and content, cannot 
stifle ideas they do not like. Many Americans do not have a choice of ]3road]:)a.nd providers,^ and, for 
those that do, long-term contracts and penalties for early termination create significant switching 
costs.'' Even consumers who enjoy a choice of providers do nor have a realistic option of switching 
to a competitor if their current provider throttles a single, favored website. Though it may be an 
extreme example, absent open internet rules, nothing w-ould prevent an ISP from blocking its 
subscribers’ access to the campaign website of a politician who refused to support its favored 
policies. With such pow'cr, a provider can silence the voice of “unwelcome” speakers with a mere 
flick of the switch. 

■^hilc these harms may seem merely speculative, they arc not. In fact, such abuses have already 
liappened — in both rlie wireline and wireless markets. Tn 2005, Telus, a Canadian TSP, was involved 
in a labor dispute with the Telecommunications Workers Union, and locked out the union members. 
It proceeded to block access to a website orgiinizing and supporting the locked-out workers to all 
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^ Twenty-eiglit percent of iVineiican households have only one choice m broadband- Zach Epstein, A/wo.V Ovc-Third of 
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subscribers in western (ianada." In a similar vein, in 2007 AT&T contacted to be the presenting 
sponsor and sole provider of streaming services to a concert by the rock band Pearl Jam. During the 
stream, AT&'l' shut off the sound when the lead singer, Kddic Vedder, criticised President Bush, 
denying subscribers their ability to hear his speech.^ Also in 2007, Verison Wireless cut off access to 
an internet and text messaging program of N ARAl . Pro-Choicc America, and stated it would not 
serve any group “ that seeks to promote an agenda or distribute content that, in its discretion, may be 
seen as , . . unsavon^”' In a 2014 survey, one in four European consumers reported experiencing 
content blocking by their provider.* Open internet policy seeks to prevent such abuses, and a 
suitably broad mle could be crafted by the F(Xk 

h. Modern Anlitrml Law Does JSiol Aim Lo Advance PoUlkal and Social Goals 

The non-cconomic aims of open internet policy go beyond the scope of modern antitrust law. 
Antitrust law, as it is currently applied, focuses strictly on economic goals; it rejects any 
consideration of social policy.^ 

Antitnist law, like open internet polic)^ is concerned with competition on the merits. As presently 
interpreted by most courts, antitrust law seeks to promote economic goals like competitive prices, 
abundant consumer choices, and dyn-amic product innovation. Some of the economic problems 
described above — ^vertically integrated firms blocking competitors or large incumbents using their 
size to drive out smaller innovators — could be challenged tlirough an antitaist suit. But the second 
set of open internet concerns, relating to an internet where ideas can be spoken and heard freely, is 
not vdthin the ambit of modern antitmst law.*'^ 

In the past, antitaist law addressed social and political goals, as courts interpreted the laws as 
intending to combat all the adverse effects of concentrated markets. Eases like Bmwn Shoe Co. v. 
LniledSlaleC and Assodaied Press v. upheld the intention of Eongress that imtitaist laws 

address socid harm as well as economic dysfunction. But those days are over. Following writings by 
such scholars as Richard Posner and Robert Bork, the Supreme Court has narrowed the focus of the 


^ Ian Austen,.^ Cmadum Telecom’s Lador Disp/ne Leads to Blocked ]T'eb Sites md Questiom of Censorship, N.Y, TiMLiS, Aug, 1, 
200.5, available fywww.nyrinies.com/20{).V08/()l/btisiiiessAvorldbusiness/()lfelus.lifnil. 

Jon Ilcalcy, ATCdT Drops Pearl Jam’s Call, LA. TIMES BiT PLAIi’ER, Aug. 8, 2(')07, mmlabk a! 
http://opinion.larimes.coin/bitplayer/2007/08/att-clrops-pearl.htnil. 

' Adam I .iptak, I 'eriepn Hiocks Messages of Abortion Rights Croup, N.Y. Ttmrs, Sept. 27, 2i.)i.)7, available at 
http:/ /w\\’w.nyrinies,com/2007/()9/27/us/27verizoii.litnil?_r=(). 

iivu-opean Conmiission, L-Communications and Telecom Single Market Household Sun>ey, Report 414, 114-20 (Mar, 2014), 
availabk al hrrp;//et,eun)pa.eu/public_opinion/archives/cbs/cl)S_414_en.pdf. 

® See, e.g, Joshua D. Wright & Douglas II. Ginsburg, The Goals of Anlilrusl: Welfare Trumps Choke, 81 FordiiamL. Rev. 
2405 (2013); see generally Symposium, The Goak of Anlilrusl, 81 FORDIL'^M L. REV. 2151 (2013). 

For a dissenting aiiiilvsis, see Maurice E. Stucke & iVllen P. Gruues, Toward a Better Competition Policy for the Media: The 
Challenge of Developing Antitrust Tohdes that Support the Media Sector’s Unique Role in Our Democrat^', 42 CoNN. L. Rev. 101 
(2009); Maurice E. Stucke & Allen P. Cinmef^,Ajititrtist and the Marketpkice ofldeas, 69 AN'irrRLSi'L.J. 249 (2001). 

" 370 U.S. 294, 316 & fn.28 (1962) (rccograzing the unportance of local control owr mdustr}- and the raamtcnancc of 
small busmcsscs). 

326 U.S. 1, 20 (1945) (flncUiig Shennan Act vital to maintaining a free press against private restrictions). 
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anntTList: laws. Decisions in National Society of Professional Hn^neers v. United States^'' Bwoke Cwup Ltd. v. 
Bnmm L" Williamson I'ohacco Corp.f^ and C.oniinenLal’Peleiision, Inc. v. G PL Sylvania. 1/iG^ have held th^it 
the Sherman Antitrust Act now addresses solely economic concerns. Neither censoring l^earl Jam 
nor, for that matter, blocking access to a politician’s election website, presents the kind of 
“competitive injury” that can be regulated by contemporary antitrust law. 

Tf antitrust law alone were used to promote an open internet, TSPs could stifle speech tliat they* find 
distasteful without violating the law. This approach would necessarily' leave one of the goals of open 
internet policy, as outlined above, unmet. Given the current state of antitrust law, only FCC action 
can ensure that both goals are achieved. 

II. Current Antitrust Law Is Not Doctrinally Equipped to Preserv^e an Open Internet 

Leaving aside its focus on strictly “economic” considerations, antitrust law today does not have the 
doctrinal tools necessary' to protect the open internet. *iwo recent Supreme Court decisions have 
weakened antitnist law’s applicability to violations of open internet norms. Tliey have raised the 
standards for refusal-to-deal claims and created the possibility that natural monopolies are not 
subject to a duty to share. In light of the Supreme Court’s uncritical deference to dominant firms, 
ISPs may not be liable for choking off their direct competitors in content. Even if the so-called 
essential facilities doctrine sunhves tlaese two rulings, it is a flawed means by which to preserve aia 
open internet. An a^ressive application of the essential facilities doctrine would, at most, maintain 
openness for only select types of content and in only parts of the country. 

a. Siipitme Comi Hostility to Kefasal-to-Deal Claims 

Content owners could bring refusal-to-deal claims against broadband providers that fail to provide 
access to their networks, or provide access on discriminatory terms, "^^-hile businesses have broad 
discretion as to whom they deal witli, this discretion is not unlimited, especially in the context of 
dominiuat firms. The Court once held that dominant firms that refuse to deal witli rivals should 
present an efficiency justification for their conduct; otherwise they would face antitrust liability^^’ In 
recent years, however, the Supreme Court has made it difficult for plaintiffs to win refusal-to-deal 
claims. Two decisions in the past decade have questioned the earlier rulings on rcfusals-co-dcal and 
suggested chese claims are unlikely to succeed. 


435 U.S. 679, 692 (1978) (“The purpose of the analysis is to fomi a judgment about the competitive significance of the 
restramt; it is not to decide whether the pohey favonng competition is m the public mtercst.”). 

509 U.S. 209, 220 (1993) (finding tliat “Congress did not intend to outlaw price differences that result from or further 
the forces of competition.”). 

433 U.S. 3656-59 (1977) (upholding vertical price restraints andmadeet dirisions because of theoretical increase in 
mterbrand competition). 

''' United States v. Colgate & Co., 250 U.S. 300 (1919). 

^C'Vspcn Skiing Co. v. Aspcii Highlands Skiing Corp., 472 U.S. 585, 605 (1985). 
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The Supreme (iiourt: decision in CommtmicaUons Lnc. v. Offices ofCmtis i Trinko, LLP 

limited the scope of retusul-to-deiil Ihiliilityd® To whiit extent is uncleur, however. The (lourt held 
that it would not recognize antitrust rcfusal-to-dcal claims simply because a refusal-to-dcal violated 
regulatory requirements.’' 'Ihe HCC bad brought remedial action against Verizon for its failure to 
share its network on non-discriminatory terms with rival phone carriers.”^ Because the FCC could 
resolve the particular dispute, the Court stated that where a rq’ulator^' “structure exists, the 
additional benefit to competition provided by antitrust enforcement will tend to be small, and it will 
be less plausible that the antitmst laws contemplate such additional scrutiny.”"’ 

Troubling dicta in Trinko suggest tlae decision could have broad implications for retusal-to-deal 
claims. In his majorit}' opinion. Justice Scalia asserted tliat requiring monopolists to share tlieir 
facilities witla rivals could have dire economic consequences. Trinko states that tlie prospect of 
monopoly profits is “what attracts 'business acumen’ in the first place . . . [and] induces risk taking 
that produces innovation and economic growth.”"' Given tliis extraordinary view of monopoly in 
the economy,‘‘^ the Court stated that mandated sharing of monopoly infrasrmcture, in addition to 
requiring judges to act as regulators, could reduce incentives to innovate and might even promote 
collusion."'* 

In Pacpc Bell Telephone Co. v. link! Jne Communications, Inc.., the Court affinncd that H'CC shanng 
obligations do not create an analogous duty-to-dcal under the antitrust laws.^’’ While the plaintiffs’ 
complaint alleged that the defendant engaged in a price squeeze^ rather than a refusal to deal, the 
Court held that “[tjhere is no meaningful distinction between the 'insufficient assistance’ claims we 
rejected in Trinko and the plaintiffs’ pnee-squeeze claims in the instant case. As in Trinko, the 
Court ruled that the plaintiffs had not stated a cognizable claim under the Sherman Act.^® Similarly, 
it stated tlaat regulators arc more capable of addressing tlie plaintiffs price squeeze claim. Even as 
it acknowledged that refusals-to-deal could, in theory, give rise to antitrust liability, the Court stated 
that “|a|s a general rule, businesses arc free to choose the parties with whom they will deal, as well as 
the prices, tenns, and conditions of that dealing.”^ 


•'V54() U.S, .yJB (2004). 

-'Ud ar 406-07. 

Id ar 41X3-04. 

21 Id at 41 2. 

— I'rinko, 540 L'.S. at 407. 

21 Per Justice Scalia’s view, firms would enter markets only if they had the possibility of obtaining monopoly power. 
Markets evemvhere, however, suggest that monopoly power is not a necessary "carrot” for entnr 
2'Jf/. at 407-i)8. 

25 555 US. 438, 457 (2009). 

2'^ A vertically mtegrated firm engages m a pnee squeeze when it raises its wholesale price and lowers its retail pnee, 
tliereby making it uneconomical for iion-iiitegrated firms to compete. See United States v. A.ltimivum Co. ojA/n., 148 F-2d 
415,437-38 (2d Cir. 1945) (Learned Hand, J.). 

27 Id at 450. 

U at 457. 

2^^ Id. at 452-53- 
5'-' Id. at 448. 
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b. Limits of the LssentiaL 1 ’adUties Doctd/ie 

The Court in 'i'rinko did not othdaliy eliminate the essential facilities doctrine. It noted that it has 
never recognized tlie essential tacilities doctrine by name but stated tliat it did not see a need to 
otficially repudiate it either."^ 

The essential facilities doctrine requires the sharing of natural monopoly-type infrastructure. In one 
of the leading cases applying the doctrine, the Seventh Circuit held that a facility is “essential” and 
has to be shared if: 

(1) A monopolist controls the facility; 

(2) A competitor cannot practically duplicate the facility, 

(3) A competitor is denied access to the facility; and 

(4) The facility can be shared feasibly.^^ 

The court in AfdTalso suggested a fifth factor. plaintiff may also have to prove that the owner of 
the csscfitial facility denied access as a means of extending its monopoly power into a separate 
market.^''’ 

The doctrine has historically been applied to assets with strong natural monopoly characteristics. 
Courts have directed firms controlling the following facilities, among others, to grant access to 
competitors on non-discriminatory terms: 

(1) Electric tnuismission lines;'^ 

(2) News reports of a dominant wire service;^"' 

(3) Railroad bridges and terminals;^ and 

(4) 'I'clephone local loops.''” 

In theon% the doctrine could be applied to broadband providers today. If a neighborhood, city, or 
state has only one broadband provider, that entity’s network may qualify as an essential facility. i\nd 
if this monopolist provider blocks users from accessing particular content, or degrades the delivery 
of content, injured consumers or the injured competitor may have a colorable essential facilities 
claim. An essential facilities chiim is most likely to have traction if tlie broadband provider is 
blocking non-affiliated content to promote its own content. Tor example, a broadband provider tlaat 


'i'rinko, .398 L\S. at 410-11. 'I'o our knowledge, at least one court has held after 'innko that the essential faciUties 
doctrine cm still be the basis for a Section 2 cLiim. See Nobody inPc}rlkHlarPrescnh, Im. v. Clear Channel Commns. I/u., .311 F. 
Supp. 2d 1048, 1114 (D. Colo. 2i0O4) (denying defendanfs motion for sumraar}^ judgment on plaintiffs’ essential facility 
claun). 

32 MCI Cominns. Corp. v. AT&T Co., 708 F.2d 1081, 1132-33 (7th Cir. 1982). 
at 11.32. 

3-* Offer Tail Power Co. v. United Stares, 410 TbS. 366, 368 (197.3). 

Assoc: Press. 326 U.S. at 1. 

3'' United States v. Terminal R.R. Ass n. 224 U.S. 383 (1912). 

3AMa,708 F.2d at 1081. 
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restricrs access ro a popular tiiird-party video servdce to aid its own streaming sendee may be most 
■^mlnerable to antitrust liability d® 

While 'dn essential facilities claim may be viable against a monopolistic broadband provider, it is 
much less likely to succeed in markets with multiple providers. In parts of tlie country, residential 
customers can select from multiple providers. For example, in some neighborhoods in Washington, 
D.C., residents can choose from Comcast, RCN, and Veri?:on FiOS. Under these circumstances, the 
essential facilities doctrine may be unavailable. The AlCI test requires monopolistic control of a 
facility. In areas with multiple providers, no entity, by definition, has monopolistic control over 
broadbaiad senace. In tlais tj'pe ot market, a single provider that blocks access to content is not likely 
to be found liable under tlae antitrust laws. Even if competing broadbaiad providers adopt a similar 
content restriction policy in parallel, antitrust enforcers would have to show some evidence of 
collusive agreement benveen them.^*'' 

Absent a doctrinal reevaluation, even an a^rcssivc application of the essential facilities doctrine is 
unlikely to preserve a fully open internet. A monopolistic broadband prorader could be liable for 
blocking access to a direct content rival but not for blocking access ro content that it deems 
olijectionable for non-economic reasons. Moreover, the essential facilities doctrine may protect ^ua 
open internet in areas with only a single broadband provider, but not in places with some token 
choice. Ufider the most optimistic scenario, an open internet policy premised on the essential 
facilities doctrine is likely to produce a legal patchwork: some content providers and some 
consumers would enjoy non-discriiTiinator\' access while others would not. 

III. Institutional Considerations Favor FCC Action over an Antitrust Law Approach 

Institutional considerations also suggest that regulatory' action is better suited to presenting an open 
internet than antitrust litigation. z\ntifmsf is hackw-ard looking and intended to resolve specific 
disputes. The costly and protracted nature of antitrust litigation, dong with the risk of reprisal by 
broadband providers, may also mean that many content owners arc unable or unwilling to vindicate 
their rights to non-discriminatory treatment. In contrast, FCC rcgilation is forw’ard looking and can 
apply on an industry-wide basis. 

Antitnist litigation is intended to resolve discrete instances of anticompetitive behavior that have 
occurred or are likely to occur. In the context of non-discriminatory network access, content 
providers can bring a claim only when a broadband provider has degraded, or has threatened to 
degrade, access to tlreir site. If a broadband provider does block select content, the content provider 
will have to initiate legal process to obtain redress. 


For the reasons discussed m Section I, a monopolistic broadband proxndcr that blocks access to content for purely 
political or social reasons may not run afoul of the essential facilities doetmie today. 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007). 
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Because courts today generally insist on conducdng an open-ended economic inquiiyy modem 
antitrust litigation is a costly '^uid drawn-out affair.*"' Plaintiffs typic^illv have to engage in extensive 
discovery and hire economic experts to establish liability and prove damages. With the flurry of 
Supreme Court decisions that have tilted procedural rules in favor of defendants, plaintiffs may 
invest signiticant time and money in a case only to lose on a motion-to-dismiss or a motion for 
summary judgment. Even for meritorious claims, the chances of success for plaintiffs are very- low. '^ 
Plaintiffs may spend hundreds of thousands or even millions of dollars litigating a case only to 
obtain iin unfavorable result. Contemporary antitrust process favors large, powerful incumbents 
over small competitors and new entrants. 

A successful antitaist suit only has precedential value if it produces a published opinion. And even 
then a district court opinion does not carry^ tdie same weight as an appellate, let alone Supreme 
Court, decision. Cases that do simHve a defendant’s motion for summary^ judgment arc often settled. 
While a pro-plaintiff decision on summary judgment does yield positive precedent, a single district 
court decision may not greatly affect business behavior. Take for example a district court decision 
that denies a broadband provider’s motion for summary' judgment on a content owner’s essential 
facility claim. Chher broadband providers will certtiinly' be put on notice tliat content discrimination 
could am afoul of the aiatitaist laws. Yet, until a more substantial body of legal precedent is 
developed, broadband providers may feel confident that they can engage in content discriminarion 
without inairring liability. 

An antitrust-only approach to internet openness is likely to have adven;e effects on competition and 
innovation in content markets. The uncertainty of harure marketabilify can deter new entry% Internet 
entrepreneurs may ask themselves: why risk money on a content venture that could be marginalized 
with impunity by a broadband provider’s ncavork practices? in light of the expense and uncertainty 
of antitrust litigarion, the possibility of redress under the antitrust laws is not likely to provide 
comfort to would-be entrants. 

For example, a. broadband provider may be able to stifle an emerging third-party content provider in 
a short period of time through discriminatory tactics. Slow download speeds and other forms of 
degraded access are likely to result in a significant loss of populariry and revenues from adverrisiiig 
and subscriptions. By tlie time the antitrust process has been resolved, the content provider may be 
out of business. Even an outright legal victory is unlikely to revive a departed entrant. In short, a 


Maurice li. Srucke, Does the Rule ofRgnson Violate the Rule ofLa»’4 , 42 U.C. Davis L. Ruv. 137.5, 1460-6.5 (2009). 

Many of these decisions have arisen from antitrust claims. See, e.g., Matsushita Electric Industnd Co, v, Zenith Radio 
Corp., 475 U-S. 574 (1986) (lowering legal standards for granting defendants’ motions for summary judgment); Bell 
Atlantie Corp. v. Twombly, 550 U-S. 544 (2007) (loweriag legal standards for granting motions-to-dismiss); Ancnean 
Express Co. V. ItaliiUi Colors Restaurant, 133 S- Ct 2304 (2013) (ruling diat bilateral arbitration clauses in standard form 
contracts should be enforced even if individual arbitration Ls economically infeasible). 

■*2 Wmiam F- Adldnson, Jr., et al., Dnforcenmit of Section 2 of the Sherman A.ct: Theory tnid Practice app. 5, 1-1—15 (Worldng 
Paper, FTC, 2008), in’oihbk a! http;//ftc-gov/os/scctiontwoheanngs/does/section2o ver\iew.pdf (“Of the 539 [Section 
2] eases reviewed, 344 (64 percent) were found to have a judieial resolution of all of plauitiff s section 2 claims. Of these. 
335 cases mre decided for defendants, and nine a-ert decided for plaintiffs.’^ (emphasis added). 
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prolracted process is one oF tiie incLimbent’s best: iiiends. Under these circumstances, intemel 
ventures i:ire much less likely to attract entrepreneurial initiative and financial support than they 
would in an environment with guaranteed non-discrimination. 

While tar from a panacea, FCC action offers important advantages over aiatitaist litigation in 
preserving an open internet. Tlie agency can issue foru-ard-looking rules that cover all broadband 
providers. The result would be a much more comprehensive protection of the internet than 
antitrust law can realistically provide. We do not intend to suggest that FCC regulation would be 
flawless or that antitmst law should be displaced in tliis important area. The FCC would still likely 
rely on third ptirty complaints in barge measure. And tlie regulatory enforcement process would not 
resolve disputes overnight. Antitaist enforcement should remain vert' much involved in protecting 
competition on the internet. But in an environment subject to forward-looldng, industrt^-wide FCC 
mlcs, internet ventures -would enjoy greater economic certaintt' than in one governed exclusively by 
present antitnist law. Due to the doctrinal state of modem antitmst law, regulation provides the 
better short-term way to protect important economic, political, and social values. 

We would be pleased to discuss this matter further with you or your staff 

Sincerely, 

Albert Foer 
President 

i\merican Antitrust Institute 
(202) 276-6002 
bfoer(ti)an titrustinstitute.org 



Sandeep Vaheesan 
Special Counsel 
American Anhmist Tnsriaite 
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